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PREFACE TO THE FIRST EDITION. 


I do not imagine that the appearance of a new 
Commentary on the Penal Code Avill, in itself, be 
considered to require an apology. A very long time 
will elapse before the meaning of the Code, even in 
its simpler parts, is placed beyond doubt, and any 
number of Commentaries will be of service, so long 
as they supply materials for the solution of such 
doubts. But in order to enable the reader to judge 
how far a commentary is likely to assist him, it is 
well that he should know the system upon which 
the Commentator has proceeded. 

I have started with the opinion, that the system 
of criminal justice administered in the British Isl^ 
is, on the whole, the wisest that has ever been fr?®- 
ed by the human intellect. That system no doubt 
originally posses.sed, and even still retains many 
subtleties and technicalities, which are unworthy of 
imitation, though even these are rather to be found 
in details of practice, than in its general principles. 
Many of these defects disappear in Scotch law, 
which, for liberality and common sense, bears a very 
advantageous comparison with that of England. But, 
taking it all in all, there is no part of the world in 
which justice and mercy are more skilfully united than 
they are in the Criminal Jurisprudence of Great Bri- 
tain, We know that the principal framers of this 
Code were well acquainted with that system, and 
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had it constantly in their view. We may safely as- 
sume then that they intended to reproduce the doc- 
trines of English law, where the language used 
adequately conveys those doctrines, and that where 
they intended to make a difterence, that difference has 
been expressed. I have acted upon this assumption 
throusrhout. Where the language of the Code seemed 
identical with a principle known to English law, 
I have shown how that principle has been worked out 
and applied. On the other hand, where the language 
showed a variance from those principles, I have endea- 
voured to point out how that variance would operate 
in practice. Tn this way I have attempted to "utilise 
the existing body of English law, so as to supply 
precedents and explanations, whioli ma}’^ be of service, 
until authoritative constructions are put upon the 
wording^of each Section. I , am well aware that 
English decisions will no longer be of the same bind- 
ing axithority, even in the Supreme Courts, as 
t^y have hitherto been ; but they will be entitled 
•^^espectful consideration, so far as the subject 
matter is the same, as being the opinions of men 
deeply versed in general law, and as being sanction- 
ed by the experience of generations. 1 1 may often 
happen that the opinion of an English J urist is not 
the same as that which another person of c<jualability 
would form, from his own unaided rcflecticjii. Jiut 
an Indian Judge can be in no worse position for a 
right decision, from having that opinion laid before 
him. In sailing over an unknown sea, even an im- 
perfect chart is better than none. Nor «;an there be 
any better mode of securing uniformity of practice, 
than by a constant reference, as far as practicq^ble, 
to a known ’system of well-tried law. 



PREFACE TO THE FIRST EDITION. 


V 


In some cases I have referred to English Civil law, 
where acts have been made criminal, which have 
hitherto been only the subject of actions for damages. 
I may instance as examples, the clauses relating to 
fraudulent transfers of property, criminal negli- 
gence, breach of written contract, and oral defamation. 
In these cases I have endeavoured to point out the 
construction which would, in my opinion, be put 
upon them by an English J udge. It may be that 
the Indian Legislature meant something perfectly 
different, but till we have the decision of the In- 
dian Bench upon the point, those rulings are, at the 
least, deserving of attention. It ought to be remem- 
bered too, that in deciding a doubtful point of cri- 
minal law, tlie rule is to tend to the side of mercy. 

The Penal Code itself contains a new feature, in 
the sliape of Illustrations. Of these Messrs. Morgan 
and Macpherson say, (p 13.) 

•* The illiiflt rations of the Code are cases decided by the Leffislatnre, decided 
con tern i>oraneoiisIy with the enactment of the law, and they are authentio 
declarations of the scojk) and purpose of the law.** 

** The function of the Illustrations is, as their name Indicates, to illustrate. 
They arc not intended to supply any omission in the written law, or to put 
a strain on it. They make nothinfj law which would not be law without 
thorn. They illustnite the law, and as they do this with full Legialativo 
Authority they have all the force of law ; but the whole law’, so illustrated 
by them, must be considered to be contained in the definitions and enacts 
ing clauses of the Code.’* 

♦ The Law Commissioners however appear to lake rather a lower 
view of the effect of these illustrations. They say of them in tkeir First 
Report 1846. § 50. 

“ understand the Authors of the Code to have intended their iUustra> 
tioos to seiw’o precistdy the same purpose as examples in Qrammar ; and as 
of examples in Grammar or in any science it is not to he supi^osed that lhe> 
ever ** sin>er80<le or vary” the rule they arc intended U> illustrate, the same 
in in fairness to bo presumed of the illustrations delibemtcly put forth to 
exemplify the intended action of the enactments* c^ntuued m the Code. 
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In the great majority of cases the matters illus- 
trated are so intelligible that the illustration might 
have been safely omitted. In many other cases, 
where there is a real difficulty, no illustration is af- 
forded. For instance it would have been pleasant 
to have had a decided case to tell us, what was an 
illegal omission to give information of an intended 
crime under s. 1 20, or wliat was a fraudulent trans- 
fer of property under ss. 206 and 422. In many 
cases however illustrations are given, wliich are not 
a necessary deduction from the definition in the 
enacting part, and, wherever this is the case, it obvi- 
ously follows, that the illustration is the law which 
must be taken as the guiding rule. For instance, the 
important distinction between the English and In- 
dian law of cheating is, that under the former sys- 
tem the pretence must relate to an existing fact, 
under the latter it may refer to an intention as to a 

They show aa far as they go what the Author** of the CNnle meant by the 
enactments. And it would be as unreasonable for a judge to refuse to de- 
cide according to the illustration annexed to any enactment in a cast' exactly 
parallel, as it would be in a atudent, in ath^mpting to ajtply a rule <>f Clnirn- 
mar, to refuse to {ollo% the example set for the vei*y purpf*se of guiding him 
in its application Yet a» the example is not said to limit the rule, no more 
ahould the illustration be said to limit the enat'tmeiit. Shouhl it hap]>en, 
accidentally that the example is inapt, and such as if followed would 
** su|)er8ede or vary” the rule, in such a case, a most unlikely one, the 
student would exercise his reason, and finding the rule and example 
irreconcileable, would pro[>erly follow tlio rule, concluding the exam{de 
to have crcf>t in by error ; so also a judge, finding an illustration plain- 
ly at variance with the terms of the enactment, of the application of 
which it is exhibited as an example, would be at liberty to neglect it and to 
apply the law according to his own judgment of its meaning. He wtmld 
not be justihed, however, in neglecting the illmitration if he found it reeon- 
cileable with the terms of the enactment, although it did not agree with 
bis own understanding of their import, any more than the Judge sitting in an 
English Court, in a case depending u{}on the construction of a statute, would be 
justified in neglecting an established precedent among the decided cases in 
the English law books, though it did not wjuare with his own notions." 
(%nd Edition,) 
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future fact. This distinction is certainly not dedu- 
cible by necessary inference from s. 415, and only 
for illustrations (f) and (<j) most lawyers would pro- 
bably be disposed to maintain the rule laid down in 
England. These illustrations, then, practically con- 
stitute so much of the law upon the point as is new. 

Asrain, there are other cases in which the enact- 
ing words have a very wide meaning, which the 
illustrations seem carefully intended to confine. 
For instance, ss. 309 and 511, which relate to 
attempts to commit an offence, speak in the most 
general way of any act done towards the commis- 
sion of the offence, whereas the illustrations point 
exclusively to illegal acts. If the.se illustrations are 
to be taken as limiting the acts which constitute an 
attempt to illegal acts, then it is plain that they 
amount by implication to a new definition of the of- 
fence. If they do not, they are worse than useless ; 
they are perplexing. 

I had originally intended to frame a complete 
body of indictments under every Section of the code, 
but I found this would swell the work beyond the 
limits I had proposed to myself. I have therefore 
selected the Sections most likely to be in common 
use, and drawn up specimen forms, rather more 
specific in their statements than seems to be required 
by the Criminal Procedure Code, and somewhat less 
specific than is customary in the Supreme Court. 
I believe however that they are sufficiently full to 
bear the test of a demurrer in the latter Court, and 
I am certain that they are not too minute in details 
for use in the Mofussil. 


Madras, April 1861. 


J. D. M. 
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The postponement of the date at wliicli the 
Penal Code came into operation, lias deprived this 
edition of the benefit of judicial decisions upon any 
sections of ditficulty. I have, however, in the 
absence of such aid, done my best to improve the 
present edition, and to render it worthy of tlie fav'or 
Avhich has been bestowed upon its predecessor. I 
have carefully searched throuufh the Reports of the 
Commissioners upon the Code, for all remarks which 
throw liglit upon now or ambiguous provisions, and 
have given tlieir o'^servations at length Avhenever 
they s jemed likely to bo of practical a.ssistance. 1 
have also embodied in the Notes all those sections 
of the Criminal Procedure Code in wliich referencj 
i.s made to the Penal Code, or by whieli its working 
is affected. The Schedule ap{>ended to the Criminal 
Procedure Code has been printed in full, so as to 
enable the reader to ascertain at a glance the punish- 
ment appropriated to each offence, and the tribunal 
by which it may be tried. I have also added fresh 
notes in many places, which seemed to me to have 
been insufficiently touched upon, and in some in- 
stances have corrected errors inbj which 1 had inad- 
vertently fallen. In this respect I have derived con- 
siderable assistance ftom the remarks of the Indian 
Journals. I trast that 1 may be allowed to offer 
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the Press my | acknowledgnents for the service 
which they have rendered me by their criticisms, 
and to express a hope that they will notice, and so 
enable me to remedy, any errors or deficiencies which 
may still be left in this work. 

JOHN B. MAYNE. 

Madras, March 1862 . 
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Tlic present* edition has been carefully revised 
and added to, with the view of rendering it, as lar as 
possible, complete. The repealing Adf^XVlI of 
18(12, has been printed entire, and all the provisions 
of Act XVlll of 1862, which aflect the Penal Code, 
or Criminal Practice, have been inserted in their 
proper places. The Rule.s of Practice i.s.sued by the 
Madras Sudder Court have also been noticed, 'fhe 
most recent English and Indian decisions are incor 
porated, and in some few ] daces notes have been 
added, or amended. 

dUJIN D. MAVNE 


Madu.vs, Oct. 1862 
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ACT No. XLV OP 1860. 


Passed dy the Legislative Council of India. 

{ Received the assent of the Governor-General on the 
6th October 1860.^ 


THE INDIAN PENAL CODE. 

CHAPTER I. 

Whereas it is expedient to provide a General 

„ ,, Penal Code for Briti.sli India ; It is 

enacted as lollows : — 

1. This Act shall be called The Tndi.an Penal 

Code, and shall take effect on and 
ofoperatiot/oftUc froui the Ist day of May 1861 
throughout the whole of the Terri- 
tories which are or may become ve.sted in Her Ma- 
jesty by the Statute 21 and 22 Victoria Chapter 
106, entitled “An Act for the better Government 
of India,” except the Settlement of Prince of Wales’ 
Island, Singapore, and Malacca. 

2. Every person shall be liable to punishment 

„ . , ^ , under this Code and not otherwise 

offencoaconiiiiitteci tor every act or omission contrary to 
within the said ^]jg provisions thereof, of which he 

shall be guilty within the said Terri- 
tories on or after the said 1st day of May 1861. 

This (late was by Act fi of IS61 altered to tlie 1st day of January 
1862, and every part of the Code in whicli the first day of May 186*1 
is mentioned, is to be construed as if the words “ the fiirst day of 
January 1862” had been used instead. 

3. Any person liable, by any law passed by 

Punishment of Govemor-General of India in 
offencescommitted Council, to DO tried for an oneuco 
Committed beyond the limits of the 
tried within the said Territories, shall be dealt with ac- 
Temtones. cording to the provisions of this Code 


Territories, 
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for any act committed beyond the said Territories, 
in the same manner as if such act had been com- 
mitted within the said Territories. 

4. Every servant of the Queen shall be subject 

Punishment of to punishment under this Code for 
offenoescommitted eveiT act or omissioii contrai’v to the 

l>y ft servant of the < . ,, r f i • i i i -i . 

Oueeu within a Fo- provisions tlicreor, ot whicli lie, whilst 
reign allied State. s^.j-vicc, shall be J^uilty Oil Or 

after the said 1st day of May 18G1, within the do- 
minions of any Prince or State in alliance with the 
Queen, by ^•irtue of any treaty or enga.,£jement here- 
tofore entered into with the East India Company, 
or wliich mtiy have been or may hereafter be made in 
the name of the Queen by any Government of India. 

The object of this Chapter is to substitute the Penal Code for the 
existing^ Criminal Law of India. That law, however, is not repealed 
except by iinjili cation, and iu eases to w'hieh the provisions of this 
Code apply. The frame of this Clause is thus explained by the Coiii- 
luissioners iu their Second Keport 1847, §§ 536 — 538. 

“ We do not advise the general repeal of the Penal Laws now existing 
in the territories for wliieh we have recommended the enactment of the 
Code. Wo think it will he more expedient to provide only that no man 
phall be tiicd or imni-ibed (cxicjit l»y a < ’ourt Martial) for any facts which 
constitute any ollcnce dclim d m the Code, olherwl^c than according to its 
2)rovi8ions. It is possible iha+ a few action.s which are punishable by some 
existing law, ami which the f.cgislatiiic woiiltl not tlcsirc to exempt, may 
have been omitted from the Code. Ami, iu addition to this consideration, 
it appears to ns that actions winch ha\c licen made penal mi .special teinpor- 
ary grounds, ought not to be incbidod m ageneril Penal Code intended to 
take its place ani'»i;g-t the permanent iiHtitution.s of the country.” 

The object is carried out as regaids offeuci'S comiuitted within the 
territories by s. 2, which i" cxjiiicit cnoiioh. 

AVith regard to oOenee.s couiiuittt^d be^>oud those territories the Code 
is less clear. Section 3 enacts that Avhere a person might, by virtue 
of any act of the Legislative Council of Calcutta, be tried in British 
India for an offence committed out of British India, lie is to be dealt 
Avith ficcording to this Code. Section 4 contains a similar provision 
as to servants of the Queen A\dio commit offences AAuthin the domini- 
ons of allied princes. But neither of these Sections covers an equally 
important class of cases, that, namely, of persons who are not servants 
of the Queen, and who are triable in British India, not by virtue of 
any Act of the Legislative Council, but under Act of Parliament. 
Tliese Avould seem to be still left under the old law, which would in 
general be the English Criminal LnAv. On the other hand by Section 
40 of Chapter II. the word “offence” is made to denote “a thing 
made punishable by this Code,” as if no other law was under any cir- 
cumstances to be referred to. It seems difficult to understand why the 
restrictive words “ by virtue of any Act of the Legislative Council of 
Calcutta” were introduced. ^ 
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I shall now point out the law which governs the trial of offences 
committed beyond the limits of British India. 

Section 4 constitutes one class of cases. 1 pon this it is necessary 
only to refer to Section 14 of Clwptcr 11, \\hich defines the words 
“ Servant of the Queen.’’ 

Act I of 1 849 provides that 

“All subjects of the British GovenuncTit, and also all r*<?rHons in the 
Civil or Military service of the said Gi»\eriimeiit, ^^Ilile actually in such 
service, and for six months after\\anl«, and aUo all person» who shall liave 
dwelt for six months w'lthiii the British territories, under the Government of 
the East India Com|)any, subject to the laws of the wud teriitmes, who 
shall l>e apjirehcnded within the said tenit'*ne.s, or dilivered into the ciwtody 
of a Magistrate within the said territories shall be amenable to law for 
all offences committed by them within the terntorits of any foreign Piinee 
or State ; and may be bailed or committed for trial, <»n tlie like evidence 
would warrant their being held to bail or connuitted for the same offence, if 
it had been eominitted within the Britidi territories.'’ (See also l2C Geo. III. 
c. 57. s. 29. Geo. III. c. .72. h. C7. 0 Geo IV. c. 74. h. 127.) 

The word dwelt” in the above Statute is intended to distinguii?h 
a permanent and voluntary from an accidental and temporary residence. 
A residence of the former cliaracter will «>ubject c\cn foreigners, who 
owe no allegiance to the British Crown, to the jurisdiction of the In- 
dian Courts ill respect of crimes com mil led out of India, if tliey 
afterw^ards fall into the hands of the Imliaii authorities. Tlie eases 
decided upon the English County C'ourt Acts, which haNC jurisdietioii 
over parties wdio ha\e dwelt within their limits will be found in point. 
AVherc a person resided and carried on busines-^ in SeotlaiuL but had 
been in the habit of eomiiig to London, ami staying there for a few 
months in the year, for biihiiiess purposes, it was held liiat he <{id not 
‘ dwTll’ in London. Tlie Court said, “ Each case must depend upon 
its particular circumstances, but w here a party has a permanent place 
of dwelling, WT do not think that he * dwells’ in the sense of that 
word as used in the statute, in a j lace where he has lodgings for a 
temporary purpose only.” (Maedougall r. Batei^on, 21 L. J. C. 1*. 
27.) On the other hand, if a per«ion has his permanent dwelling in In- 
dia, the fact that he is constantly lea\nig India for business purposes, 
will not oust the jurisdiction. (Reir c. llaMies, 29 L. J. Q. B. 70.) 

The dwelling must also be voluntary, (’ustody in (Laol would not 
give jurisdiction. (Dunston v. Paterson, 2S L. J. C. P, 97.) 

It will be observed that this Act only refers to offence^ comniitfed 
“ w’ithin the territories of any foreign Prince or State.” Therefore if 
a murder were committed by a Briti'-h subject in IVkin, he wouhl 
be triable for it in Aladras. But not if tlic same crime were commit- 
ted by the same person in Hong Kong. He couhl only be proceeded 
against under the provisions of Act 7 of 1S54. 

Act 7 of 1854 provides for the apprehension and de livery up to 
justice of all persons, whether subjects of the British or of any foreign 
Government, who shall take refuge or be fo^d in any part of British 
India, and be charged with having been guilty of heinous offences in 
any part of the doiuiiiious of Her Majesty, or in the texritories of any 
foreign Prince or State. 
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There are three modes of proceeding under this Act. First, on the 
requisition of a foreign or other Government. Secondly, on the pro- 
duction of a warrant issued in any part of Her Majesty's dominions 
out of India ; and thirdly, in emergent cases, by tlie independent ac- 
tion of a Ma^strate or Justice of the Peace within whose jurisdiction 
the criminal is found. 

Under the first mode of proceeding, a requisition must be made to 
the Government in India by the Government, whether British or 
Foreign, wliich seeks for the delivery of the Oriminal. The Indian 
Government then, if it sees fit, issues an order, signed by a Secretuiy 
of State, and addressed to all Magistrates, ilirceling an enquiry into 
the charge ; (ss. 1, 2) upon this the Magistrate to whom the order is 
produced (s. 3) issues his w^arraut, inquires into the case, and makes 
his order releasing, bailing, or coiuraitting the accused, as in ordinary 
cases. In the tw'o latter cases he makes Ids report to Government 
(s 13), who may then order the accused to be tried under Act 1 of 1 SI9, 
if he comes within its provisions, or if not may deliver him up to the 
Goverument which has ma le the requisition, (s. 1 k) 

Requisitions of this character can only be acted on, whore they allege 
a heinous offence” as ikTined in ss. 21, 22, or “ any other ofi’enec 
which in the judgment of the Government to which the requisition 
shall be made, shall be serious or aggravated, and for wdiich tlie person 
accused, cannot be tried in India under Act 1 of 1819 (s. 22.) 

Secondly. Where a warrant is issued in any part of Her Majesty's 
dominions out of India, for the arrest of any person for any heinous 
offence which he is alleged to have committed, or of wliich he is al- 
leged to have been convicted, then any .Magistrate or Justice of the 
Peace, on proof of the signature of the officer signing the wuirrant, 
and of his autliority, may proceed to arrc»t, hold to bail or commit the 
person indicated, without any further order. But the person accus- 
ed cannot be delivered over without aii order of Go^erIlUlcnt. (s. 18.) 

Upon this section it is necessjirv' to remark, first, that the warrant 
issued abroad must upon its face, and not by implication, allege the 
committal of, or a conviction for, a heinous offence under s. 21 ; s. 22, 
seems only to apply to proceedings upon a requisition under s. 1. 
Therefore, if tlie warrant charged the accused wuth swindling, or defa- 
mation, no action could be taken upon it. In the next place, the 
magistrate must have legal proof of the signature and official character 
of the person who has issued the warrant. It wdll not, prove iUcIf, nor 
will it be sufficient that it is accompanied by a letter or any other docu- 
ment, which would itself be inadmissible as evidence. 

Thirdly. Wliere a person is accused of a heinous offence under 
8. 21, and his immediate apprehension may in the opinion of the 
Magistrate be necessary for the ends of justice, he may act on his 
own responsibility without either foreign warrant, or order of Govern- 
ment. But the accused shall not be delivered up without an order of 
Government, (s. 19.) Nothing is said as to the mode in which the 
party is to be accused, but I presume the Magistrate would require an 
information to be laid heSffTe him, showing strong grounds for suppos- 
ing that he had committed a heinous offence, and also that he would 
escape, or that important evidence would be lost, if be were not sum- 
marily dealt with. 
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Stat. 18 & 19, Vic. c. 91, a. 21, provides that 

If any person being a British subject, charged with having committed 
any crime or offence gp board any British Ship on the high Seas, or in any 
foreign port or harb<mr, or if any person not being a British subject, charged 
with having committed any crime or offence on board any Bntish Ship on 
the high Seas, is found within the jurisdiction of any Court of Justice in Her 
Majesty’s dominions which would have had cognizance of such crime or 
offence, if committed within the limits of its ordinary jurisdiction, such Court 
shall have jurisdiction to hear and try the case as if such crime or offence 
had been committed \Yithin such limits. ” 

The first question upon this Act is as to the meaning of the words 
** Brilihli Subject.” These words have got two perfectly distinct 
meanings. One is a person w'ho owes allegiance to the British ( Town, 
by birth or naturalisation. (Keg. v. Manning, 2 (J. k K. 90U.) The 
otheifis tlie legitimate offspring of an English father or mother The 
latter is the sense in wliich the words are used u here the exclusive 
jurisdiction of the Supreme Courts in India under their Charters is 
concerned. The fonner I conceive to be the meaning in the statute 
quoted. It will be observed that the Act is an aiuendinent of the 
McTchant feiiipping Act, which applies generally to every part of 
the British dominions. It seems clear that the word British uhen 
qualifying sufjeef must mean the same thing as it does uiien qualif\ing 
and ill either ease must be taken simply as opposed to foreign. 
Aceordingly upon the eonstruetiou of another Criminal Statute, 9 Geo. 
IV. c 31, s. 7, the words His Majesty's subject, and British subject, 
were treated by the (’ourt as suioiiymons terms, in dealing uith 
anathe of Malta. (Keg r. Azzopardi, 1 C. k K, 203-207. Sec too 
Keg. r. Manning, 2 ('. Sc K. 900 ) The restricted meaning of the 
term would become important for the first time when the question 
arose, uhat Court in India was to try the prisoner ? For instance, 
suppose an Englisli sailor and a Malabar cooly returning from the 
AVest Indies join in robbing a passenger on board a British ship 
while it is in a foreign port, and are arre’=:ted when they reach 
India, both would be amenable to the jurUiliction of the Indian 
Courts, as being in the general sense, British subjects. But 
the I'nglishman, as being a Britbh subject in the restricted sense, 
could only be tried before the High (’ourt, while the cooly might 
be tried by any Court in the Mofu5^ll wlliiu wliose jurisdieticu ho was 
found, provided it was capable of taking cognisance of theft. 

A prisoner is ** found w'ithin the jurisdiction” under the meaning of 
tliis Statute, when he is actually present there, whether he came vo- 
* luutarily, or was brought by force, and even the fact of his ha>ing 
been illegally put on board the ship where he committed the crime, 
makes no diircrence in the crirainalty of tlie net, or the juristliction of 
the Coimt to try it. (Heg. r. Lopez, 27 L J. M. C. 48.) 

The Supreme Courts in India ha\e always had an Ailmiralty juris- 
diction by virtue of their respccti\e Charters, and under 53 Geo. 111. 
c, 155, s. 110, which, after reciting a doubt whether the Admiralty 
jurisdiction extended to any persons but liiose who werc amenable to 
their ordinary jurisdiction, enacted, 

“That it shall and may be lawful for His Majesty’s Courts at Caloulta, 
Madras and Bombay, exercising Admiralty jurisdiction, to take cognisance 
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of all crimes perpetrated on the high seas by any person or persons whaiso- 
erer, in as full and ample a manner, as any other Court of Admiralty juris- 
diction. ” 

The Admiralty jurisdiction of the new High Courts of Judicature 
rests upon Act 24 & 25 Viet. c. 104, s. 9, and ss. 31, 82 of the 
letters patent constituting such Courts. 

Till lately the Mofiissil Courts have had no similar jurisdiction. Now 
by the combined effect of 12 & 13 Viet. c. 90 and 23 & 24 Viet. r. 
88, it is enacted, that if any person in British India shall be charg- 
ed with the commission of any treason, piracy, felony, robbery, mur- 
der, conspiracy or other offence, of what nature soever, committed 
upon the sea, or in any haven, river, creek or place where tlie Admi- 
ral has power, authority or jurisdiction, tlien nil magistrates, 
kc. in British India shall have the same jurisdietioii as Mhey 
would have had, if the offence had been eommitted witliin the limits 
of their local jurisdiction. But where the persem accused has the pri- 
vilege of being tried by the Supreme (now by tlie High) Court alone, 
the privilege is preserved to him. 

Admiralty jurisdiction is entirely confined to the \vater. No 
crime committed on land comes within its cognisance. It applies in 
the following instances. 

1. To all subjects of the Queen who commit any oflenw upon tlie 

high seas, or in any port, creek or river, of a tidal character, which 
may be considered as merely an extension of the sea. liere an 
English sailor uas charged uith stealing tea out of a \essel which lay 
in the river at Wampu in China, twenty or thirty miles from sea, it 
ivas held that the Central (’riminal Court in London, which exercises 
Admiralty functions, had jurisdiction over the offence, though no e\i- 
dence was offered to show' whether the tide flowed wheie the \cs8ei 
lay ; “ the place being one where great ships go. ’ (11. r. Allen, 1 

Mood. C. C. 494, Keg i\ Bruce. 2 Leach, 109S.) And so Wood 
V. C. said (29 L. J. Ch. 879.) “ I'herc cannot be any doubt or ques- 

tion that, directly low water mark is passed, a vessel is on the high 
seas.” 

2. To all persons, whether subjects or foreigners, who commit 
any offence upon the hisxh seas, on board a Kriti^sh sliip, or a ship 
lawfully in British possession, as for instance a prize of war. (Keg. 
r. Serva. 2 C. & K. 53. 1 Khill. Int. L . 377.) 

But wLere a foreigner is illegally and against his own consent in . 
custody on board of a British .ship, or is in custody, however legally, 
merely by virtue of superior force, as in the case of a jirisoncr of war, 
no acts done by him merely for the purpose of effecting his escape, are 
criminal offences. This point was very mucli nrgu(;d in the case of 
Keg. r. Serva, where the prisoners were captured as slavers, and rose 
upon the crew of the British cruiser. The point was not decided how- 
ever, as the Court acquitted them on the ground that the ship in which 
the killing took place was not shown by law to have been a British ship, 
and therefore that the Court had no jurisdiction. Btuon Alderson’s 
inclination seemed to be against the right of the prisoners to slay their 
captors. In one place he said, 
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“If these persons had been brought on board *The Wasp’, and liad there 
conspired to kill the English and had done so, would not that have been 
murder T* (2 C. & K. 04,) and in another place he observed, 

“ If a prisoner of war killed the Captain who carried him on board Ids ship, 
would be not )>e triable here '/ — and yet he does n(»t come on board volun- 
tarily.” (Ibid. 09 and see arguments pp. 70, 89, 93, 95 ) 

Tlie qu(‘stioa houever is now settled, as I have slated the law above, 
by tijc (U eision in Keg. v, Satth r. 27 h. J. M. C. 50. There a criminal 
M’ho had been am^'ted in Hamburg, and wa.s in irons on board an Eng- 
lish steamer, sliot the otneer, uho afterwards died of bis wound. Lord 
Oampbell, C. J. during the arguments of the case said, 

“ If a prisoner of war, who had not given his parol, killed a sentinel in 
trying to escape, it would not be nairder." 

Tn giving the judgmimt of the fidl Court, (fourteen Judges among 
whom the heails of the tliree Courts were present) he said, 

“ I am of opinion that the pri.soiier, whether his capture at Hamburgh was 
lawful or unlawful, was guilty of .an offence .against the law of England, for 
he w a« in an English siuji, .and -lubjcct to the l.iw of England, and there 
owed obedience to tht‘ law of Englaiul. He waf^ guilt)' of murder, for he 
8liot the officer, not with the view of ubtaiuing hib liberation, but from re- 
venge and malice prepense. 

^ 3. Whore the olfeiicc is committed by a foreigner upon a British 

in a foreign port or harbour, the Admiralts have no jurisdic- 
tion ; unless perhaps in eases where the erime took place on a British 
ship of war, for ewrv sliip of war is conshiered as national territory, 
wlierever it goes. (1 Pliiil Int. L. 3b(i ) Ibat a merchant tcssel 
within three miles of a foreign shoie becomes subject to foreign juris- 
diction. Ibid, 373 ) It will be observed that IS ic 19 Viet, e 91, 
s. 21 gives no jurisdiction o\er foreigners where the offence been 
committed on a British ship in a foreign harbour, 

4. All cases of piracy, by whomsoi‘ver and wlieret er commrtted, 
are within Admiralty jurisdiction, for pirati*s arc common enemies, 
and may be tried wherever they are found (I riiill. Int. L. 379 ) 

“ Piracy is an .assault iijion vessels mavigated <>ii the high sea*-:, oomnutted 
.4/ib/m furandi^ whether the r«d>l>eiy or depredation Ih.‘ oHcctod or not ami 
whether or not it bo .accompauiod by murder or ]»orsoijal violence." tUnd ) 

And where tlic ships were not seized upon the high seas, but were 
carried away and naxigatcd by the vm'v persons who ongimill) sei/.eil 
them, Hr. l.ushiugton laid it down, that the posst'ssion at sea was a 
piratical possession, and tlie earning away the ships on the high 
seas were piratical acts, ((’ase of the Magellan Pirates. 1 Phill. Int. 
L. 391 ) So also it is piracy, where persons who have lawfully en* 
tered a ship, ns passengers, crew or otlicrwisc, afterwards filoniously 
carry and sail away witli the ship itself, or take away any merchandise, 
or goods, tackle, apparel or furniture out of it, thereby putting the 
Master of such ship and his company in fear, (per Sir Leoline Jenkins. 
1 Phill. Int. L. 384.) 

It will be seen that the Acts and Statutes just referred to govern 
iwo distinct cases ; first, crimes committed on land, out of British teni- 
tories ; secondly, crimes committed on the seas all o\cr the world. But 
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there is a thircl case which may arise ; viz., where a crime is commit- 
ted inland, within the British territories, but in a place where no Clourt 
has jurisdiction. In a recent case, some Burmese, native subjects of 
the C’rown, were indicted before the Supreme Court of Calcutta for a 
murder committed on some uninhabited islands in the Bay of Bengal. 
The Supreme Court had no jurisdiction over the prisoners as Burmese, 
nor over the place where the crime was committed, which was beyond 
the limits of the Charter. The indictment was framed under 9 Geo. 
IV. c. 74. s. 56, wliieh provides that, where apersoifhas been wound- 
ed within the limits of the Charter, and has died without those limits, 
or vice vena, 

** Every offence coT'imittcd in respect of such case, may be dealt with by 
any of His Majesty’s C'ourts of Justice within the British territories under 
the Government of the East India CVnnpany, in the same manner in all res- 
pects as if such offence had been wholly committed within the jurisdiction of 
the Court, within the jiinsdictiou of which such offender shall be apprehend- 
ed or be in custody.” 

After conviction, it was held by the Privy Council that the prisoners 
must be released, since the Supreme Court had no jurisdiction either 
over the place where, or over the persons by whom the crime was per- 
petrated. The object of the Statute was licki to be 

“ Only to apply the law which had been lately enacted in England, as to 
an offence partly committed m one part and completed in another, to tbo 
East Indies, and not to make a new’ enactment rendering persons liable for 
a com I flete offence who w'ould not have been liable belore.” (Nga Hooug 
r. the Queen, 7 Moo. I. A. 72 lOlj.j 

A fortiori : there is no jurisdiction, where the blow is inflicted by 
one foreigner upon anotlj(*r foreigner, on board a foreign vessel, on the 
high seas, though the death occurs, and the prisoner is in custody 
within the jurisdiction. (Ucg. r l^ewis, 26 L. J. Al. C. 104.) 

5. Nothing ill this Act is intended to repeal, 

^ . vary, suspend, or affect any of the pro- 

to be affected by visious ot the otatiite d aiid 4 William 
this Act. J Y Cliapter 86, or of any Act of Par- 

liament passed after that Statute in any wise affect- 
ing the East India Company, or the said Territories, 
or the inhabitants thereof, or any of the provisions 
of any Act for punishing mutiny and desertion of 
Officers and Soldiers in the service of Her Majesty 
or of the East India Company, or of any Act for tlie 
Government of the Indian Navy, or of any special 
or local law. 

It may be useful to wpend a list of some of the principal Acts which 
will still remain in forir under this Section. The li.st does not profess 
to be exhaustive. 

Abkaree, Bengal Act 21 of 1856. 23 of 1860. 

„ Madras „ 10 of 1852. 

Army and Ammunition, „ 31 of i860. 
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Army, tampering with, Act 14 of 1849, 

„ Mutiny in Native, „ 25 of 1867. 

„ Mutiny and desertion in European, serving in India, 20 and 21 
Viet. c. 66, Act 11 of 1856. 

„ Mutiny and desertion. Her Majesty’s Forces. 24 & 26 Viet. c. 7 (a 
new Act is passed each year.) 

Articles op War, for Native troops, Act 29 of 1861. 

Boats, Act 4 of 1842. 

Breaches of Contract, by Artificers. Act 13 of 1859. 

Cattle Killing, Bengal, Act 4 of 1856. 

Coin, 16 & 17 Viet. c. 48. 

Conservancy op Towns, Act 14 of 1856, 

Courts Martial, 7 Viet. c. 18. 

Crimping, Act 24 of 1852. 

Escape prom Gaol, Act 17 of 1860. 

Income Tax, Act 32 of 1860. 

India, Government of, 21 & 22 Viet. c. 106. 

„ „ 22 23 Viet. c. 41. 

Insolvency, 11 Viet. c. 21. 

License, Act 18 of 1861, (repealed Act 2 of 1862.) 

Lottery, Act V. of 1844. 

Malabar, Moplah Outrages, Act 20 of 1859. 

„ Offensive Weapons in, Act 24 of 1854. 

Marines, Royal, 23 Viet. c. 10. 

Marriages in India, 14 <fe 15 Viet, c 40. 

Merchant Shipping, 17 & 18 Viet, c 104. 

„ 18 & 19 Viet, c 91. 

Navy, lioyal, 23 & 24 Viet c. 123. 

„ tampering with, Act, 14 of 1859. 

„ Incban, Desertion from, Act 3 of 1855. 

Passengers, in Shii>s, 15 & 16 Viet. c. 44. 

„ „ 16 & 17 Viet c 84 

„ Acts 1 of 1857 ; 21 of 1858 ; 2 of 1860. 

Passports, Act 33 of 1857, I of 1862. 

Penal Servitude, Act 24 of 1855. 

Petty Offences, Mtuiras, Acts 21 of 1839 ; 3 of 1842. 

„ „ Madras and Bombay, Act 1 of 1853. 

Police, Towns, Act 13 of 1856, amended by Act 48 of 1860. 

„ Madnus, Act 24 of 1859. 

„ General, Act 5 of 1861. 

Ports, Act 22 of 1855. 

Post Office, Act 17 of 1854. 

Railway, Acts 18 of 1854, 52 of 1860. 

Salt Acts, 14 of 1843, 36 of 1856, 19 of 1862. 

Saltpetre, Act 31 of 1860. 

’Stamps, Act 10 of 1862. 

State Offences, Act 11 of 1857. 

„ Prisoners, „ 3 of 1858. 

Telegraph, Acts 34 of 1854, 8 of 1860. 

The words *‘si>ecial” and local law” are defined by as. 41, 42 of 
Chap. II. 


2 
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CHAPTER ZI. 

GENERAL EXPLANATIONS. 

6. Throughout this Code every definition of an 
offence, every penal provision, and 
Cwie to cvery illustration of eveiy such defini- 

etood subject to ex- tion 01' penal provision, shall be uuder- 
eeptwni. stood subject to the exceptions con- 

tained in the Chapter entitled “ General Exceptions,” 
though those exceptions are not repeated in such 
definition, penal provision, or illustration. 

IlluslratioiiB. 

(a ) The Sections, in this Code, which contain definitions of offcn- 
ces, do not express that a child under seven year.‘5 of age cannot coin- 
mib such offences ; but the definitions arc to he understtxMl subject to 
the general exception which provides that nothing shall bo an offence 
which is done by a child under seven yeai*s of age. 

(h) A, a police officer, without warrant, apprehoinls Z, who has 
committed munler. Here A is not guilty of the offenct.* of wrongful 
confinement ; for he was bound by law to a[»preliend Z, and tliereforo 
the case falls within the genera! exception winch provides that “no- 
thing is an offence which is done by a |ierson who is bound by law to 
do it.** 

7. Everj’’ expression whicli is ex- 
used plained in any part of this Code, is 

in the same sense ysed jn evcrv part of tliis Codc ill 
Oode!^' conformity with tho cx[)lanation. 

8. Tho pronoun “ lie” and its deri- 

Oender. vatives are used of any person, whe- 

ther male or female. 


9. Unless the contrary appears from the context, 
Number words importing the singular number 

include the plural number, and words 
importing the plural number include the singular 
number. 


10. The word “ man” denotes a male human 
, being of any age : the word “ woman” 

*' Wo^." denotes a female human being of any 
age. 
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1 1 . The word “ person” includes 
■ any Company or Association or body 

“Person.’ whether incorporated or 

not. 

1 2. The word “ public” includes 
“ PubUc. ” any class of the public or any com- 
munity. 


13. The word “ Queen” denotes the sovereign for 
. „ the time being of the United Kingdom 

uecn. Great Britain and Ireland. 


I t. The words “ sen’ant of the Queen” denote 
all officers or servants continued, ap- 
pointed, or employed in India by or 
under the authority of the said Statute 
21 and 22 Victoria, Chapter 106, entitled “ An Act 
for the better Government of India,” or by or under 
the authority of the Government of India or any 
Government. 


I.*!. The words “ British India” denote the Terri- 
, T. ■ • T .• « tories which are or may become vested 
ntis u la. Majesty by the said Statute 21 

and 22 Victoria, Chapter 106, entitled “ An Act for 
the better Government of India,” except the Settle- 
ment of Prince of Wales’ Island, Singapore, and 
Malacca. 

16. The words “Government of India” denote 

the Governor-General of India in 
Council, Or, during the absence of 
the Governor-General of India from 
his Council, the President in Council, or the Gover- 
nor-General of India alone as regards the powers 
w'hich may be lawfully exercised by them or him 
respectively. 

17. The word “ Government” denotes the person 
“Goyemmont.” Pyrsons authorized bylaw to ad- 
minister executive Government in any 

part of British India. 
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18. The word “ Presidency” denotes the Ter- 

» ritories subiect te the Government of 
a Presidency. 

19. The word “Judge” denotes not only every 

“ Jud e •• person who is officially designated as a 

” J udge, but also every person who is 

empowered by law to give, in any legal proceeding, 
civil or criminal, a definitive judgment, or a judg- 
ment which, if not appealed against, would be defi- 
nitive, or a judgment which, if confirmed by some 
other authority, would be definitive, or who is one 
of a body of persons, w’hich body of persons is em- 
powered by law to give such a judgment. 

Illustrations. 

(а) A Collector exercising jurisdiction in a suit under Act X of 
1859, is a Judge. 

(б) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power to sentence to fine or iinprisonnient, with or with- 
out appeal, is a Judge. 

(c) Member of a Punchajet which has power, under Regula- 
tion VIL 1816 of the Madras Co<le, to try ana determine suits, is a 
J udge. 

(d) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power only to commit for trial to another Court, is not 
a J udge. 

Judges and Public Servants not removeable from office without tho 
sanction of Government, can only be prosecute<l for otVonces under the 
Penal Code, committed by them in their official capacity, by i^ermissioa 
of the Government, or of some officer, or superior authority em- 
powered to grant such permission. (Cr. P. C. s. 107.) 

20. The words “Court of Justice” denote a 

Judge who is empowered by law to act 
judicially alone, or a body of Judges 
which is empow'ered by law to act 
judicially as a body, when such J udge or body of 
Judges is acting judicially. 

Illustration. 

A Punchayet acting under Regulation VII. 1861 of the Madraa 
Code, having power to try and determine suits, is a Court of Justice. 

21. The words “public servant” denote a person 

« Public Senr.nt.« descriptions 

hereinafter following, namely > 

Ftrst. Every covenanted servant of the Queen ; 
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Second. Every Commissioned Officer in the Mi- 
litary or Naval Forces of the Queen while serving 
under the Government of India, or any Government ; 

Third. Every Judge ; 

Fourth Every Officer of a Court of J ustice whose 
duty it is, as such Officer, to investigate or report 
on any matter of law or fact, or to make, authenti- 
cate, or keep any document, or to take charge or dis- 
pose of any property, or to execute any judicial pro- 
cess, or to administer any oath, or to interpret, or to 
preserve order in the Court, and every person spe- 
cially authorized by a^ Court of J ustice to perform 
any of such duties ; 

Fifth. Every Juryman, Assessor, or member of 
a Punchayet assisting a Court of Justice or public 
servant ; 

Sixth. Every Arbitrator or other person to whom 
any cause or matter has been referred for decision 
or report by any Court of J ustice, or by any other 
competent public authority ; 

Seventh. Every person who holds any office by 
virtue of which he is empowered to place or keep any 
person in confinement ; 

Eighth. Every Officer of Government whose duty 
it is, as such Officer, to prevent otfences, to give in- 
formation of offences, to bring offenders to justice, or 
to protect the public health, safety, or convenience ; 

Ninth. Every Officer whose duty it is, as such 
Officer, to take, receive, keep, or expend any property 
on behalf of Government, or to make any survey, 
assessment, or contract on behalf of Government, or 
to execute any revenue process, or to investigate, or 
to report, on any matter affecting the pecuniary in- 
terests of Government, or to make, authenticate, or 
keep any document relating to the iJecuniary inter- 
ests of Government, or to prevent the infraction of 
any law for the protection of the pecuniary interests 
of Government, and every Officer in the service or 
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■pay of Government, or renmnemted by fees or com- 
mission for the performance of any public duty ; 

Tenth. Every Officer whose duty it is, as such Offi- 
cer, to take, receive, keep, or expend any property, to 
make any survey or assessment, or to levy any rate 
or tax for any secular common purpose of any village, 
town, or district, or to make, authenticate, or keep 
any document for the ascertaining of the rights of the 
people of any village, town, or district. 

Illustration, 

A Municipal Commissioner is a public servant. 

Explanation 1. Persons falling under any of the 
above descriptions are public servants, whether ap- 
pointed by the Government or not. 

Explanation 2. Wherever tlie words “public 
servant” occur, they shall be understood of every per- 
son who is in actual possession of the situation of a 
public servant, whatever legal defect there may be in 
his right to hold that situation. 

22. The words “moveable property” are intended 
to include corporeal proj)erty of every 
description, except land and things at- 
tached to the earth, or permanently 
fastened to any thing which is attached to the earth. 


23. “Wrongful gain” is gain by unlawful means 
“Wrongful gain." property to which the person gain- 
ing is not legally entitled. 


(t 


“ Wrongful loss” is the loss by unlawful means of 
Wrongful lose.” propertv to which the person losing it 
18 legally entitled. 


Aperson is said to gain wrongfully when such per- 
1 son retains wrongfully, as well as when 

“ Wrongful gam" , 6 . on . 

includes wrongful such pcrson acquires wrongfully. A 
person is said to lose wrongfully when 
..... - such person is wrongfully kept out of 

‘^Wrongful loss ^ . ”11*^1 1 

includes the being property, as Well as when such 
rt*^*** person is wrongfully deprived of pro- 

ou o prope y. 
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24. Whoever does any thing with the intention 

of causing wrongfm gain to one person, 
“ DiBUonestiy.” or wron^ul loss to another person, is 
said to do that thing “ dishonestly.” 

25. A person is said to do a thing fraudulently 

if he does that thing with intent to 
“Fraudulently, ^^gf^aud, but not Otherwise. 


26. A person is said to have ‘‘ reason to be- 
lieve” a thing, if he has sufficient 
“neasontobe- gause to believe that thing, but not 

lieve.’* , . 

otherwise. 


27. When property is in the possession of a per- 

son’s wife, clerk, or servant, on ac- 
count of tliat pcrson, it is in that per- 
cierk, or nervant. son’s posscssiou witliui the meaning 
of this Code. 

Exi)lanation — A. person emploj’ed temporarily 
or on a particular occasion in the capacity of a clerk 
or servant, is a clerk or sdlvant within tiie meaning 
of this Section. 

28. A person is said to “ counterfeit,” wlio causes 

^ one thing to resemble another thing, 

intending by means of that resemblance 
to practice deception, or knowing it to be likely that 
deception will thereby be practised. 

Explanation. — It is not essential to counterfeiting 
that the imitation should be exact. 


29. The word “ document” denotes any matter 
.. r^ ... expressed or described upon anv sub- 
stance by means or letters, ngures, or 
marks, or by more than one of those means, intended 
to be used, or which may be used, as evidence of that 
matter. 

Explanation 1 . It is immaterial by what means, 
or upon what substance the letters, figures, or marks 
are formed, or whether tho evidence is intended for, 
or may be used in, a Court of Justice, or not. 
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UluBtratiom, 

A writing expressing the terms of a contract, which may be used as 
evidence of the contract, is a document. 

A Check upon a Banker is a document. 

A Power of Attorney is a document. 

A Map or Plan which is intended to be used, or which may be used 
as evidence, is a document. 

A writing containing directions or instructions is a document. 

Explanation 2. Whatever is expressed by means 
of letters, figures, or marks as explained by mercan- 
tile or other usage, shall be deemed to be expressed 
by .such letters, figures, or marks \\athin the mean- 
ing of this Section, although the same may not be 
actually expressed. 


Illustration. 

A wiites his name on the back of a Bill of Exchange payable to his 
order. The meaning of the endorsement, as explained by mercantile 
usage, is that the Bill is to be paid to the holder. The endorsement is 
a document, and must be construed in the same manner as if the words 
pay to the holder,” or w’ords to that effect, had been written over 
the signature. 

30. The words “valuable spcurity” denote a 
document which is, or purports to be, 
a document whereliy any legal right 
is created, extended, transferred, re- 
stricted, extinguished, or released, or whereby any 
person acknowledges that he lies under legal liabili- 
ty, or has not a certain legal right. 


Illustration, 


A writes his name on the back of a Bill of Exchange. As the effect 
of this endorsement is to transfer the right to the Ihll to any iiorson 
who may become the lawful holder of it, the endorbement is a valuable 
security.” 

“AWiU” words “a will” denote 

any testamentary document. 


32. In every part of this Code, except where a 
Words referring Contrary intention appears from the 
to acts include uie- context, words which refer to acts 
gal omissions. done extend also to illegal omissions. 


33. The word “act” denotes as 
••Omissions.” Well a Series of acts as a single act : 

the word “ omission” denotes as well 
a series of omissions as a single omission. 
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34. When a criminal act ia done 
pe^»UawJ*for Several persons, each of such 
an act done by rii in persons is liable for that act in the 
doL b/hima“n^ Same manner as if the act were done 
by him alone. 

35. Whenever an act, which is criminal only by 

„„ , ^ reason of its being done with a crimi- 

is criminal by rea- nal knowledge or intention, is done 
aonofitsbeingdone several persons, each of such 

knowl^e or in- peiSOnS WHO joins in the act with such 
teiition. knowledge or intention, is liable for 

the act in the same manner as if the act were done 
by him alone with that knowledge or intention. 

36. Wherever the causing of a certain effect, or 

an attempt to cause that effect, bv an 
partly by act and sct or by au omission, IS ail onence, 
i>artiy by omis- jg he Understood that the caus- 
ing of that effect partly by an act and 
partly by an omission is the same offence. 

Ulmt ration, 

A intentionally causes Z’s death, partly by illegally omitting to give 
Z food, and partly by beating Z. A has committed murtler. 

07. When an offence is committed by means of 
several acts, whoever intentionally co- 
dohig^mror^vZ operates in the commission of that of- 
pi acts constitut- fencc by doing anv one of those acts, 
iDg an oflente. either singly or jointly wuth any other 
person, commits that offence. 

Illustrations, 

(а) A and B agree to murder Z by severally, and at different times, 
giving him small doses of poison. A and B administer the ^ison ac- 
cording to the agreement with intent to munler Z, Z dies from the 
effects of the several tloses of poison so administered to him. Here A 
and B intentionally cooperate in the commission of murder, and as each 
of them does an act by which the death is caused, they are both guilty 
of the offence though their acts are se]>ai*ato. 

(б) A and B are joint Jailors, and as such have the charge of Z, a 
prisoner, alteniately for six houra at a time. A and B, intending to 
cause Z’s death, knowingly co-operate in causing that effect by illegally 
omitting, each during the time of his attendance, to furnish Z with food 
supplied to them for that purpose. Z dies of hunger. Both A and B 
are guilty of the murder of Z. 

(c) A, a Jailor, has the charge of Z, a prisoner. A, intending to 
cause ZPs death, illegally omits to supply Z with food ; in consequence 

S 
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of which Z is much reduced in strength, but the starvation is not suffi- 
cient to cause his death. A is dismissed fmm his office, and B succeeds 
him. B, without collusion or co-opei’ation with A illegally omits to 
supply Z with food, knowing that he is likely thereby to cause Z’s death. 
Z dies of hunger. B is guilty of murder ; but as A did not co-operate 
wdth B, A is guilty only of an attempt to commit mui’dor. 

Sererai persons 38. Where Several persons are cn- 
wigagedinthe com- gaged or coucemed in the coinniission 
nS”MyLruTity of a Criminal act, they may be guilty of 
ef different offences, different oflfencesby means of that act. 

Illustration. 

A attacks Z under such circumstances of grave ]>ro vocation, that lus 
killing of Z would be only culpable homicide not amounting to murder. 
B, having ill will towju^ds Z, and intending to kill him, and not ba\ mg 
been subject to tlie pi\U’Ocation, assists A in killing Z. llcri*, tliougb 
A and B are both engaged in causing Z’s deaib, B is guilty of murdor, 
and A is guilty only of culpable homicide. 

See note to s. 117. Po.^t. A bet me /tt. 


39. A person is said to cau.'se an eflect “ volun- 
,, , „ tardy, ” when he cau.sos it by mcaus 

ounurj. intended to cause it, or 

by means, which, at the time of employing those 
means, he knew or had reason to believe to be 
likely to cause it. 


Illustration. 

A sets fire, by night, to an inhabited house in a large town, for tho 
purpose of facilitating a robbery, and thu.s cuum-s tbu death of a person. 
Here, A may not have intcmledto cause death, and may e\t‘n be sorry 
that death has been caused by his act : yet if In' knew that he \\a.s 
likely to cau.se death, he Inxs caused death volant tuily. 


** Offence.” 


40. The word “ offence” denotes 
a thing made punishable by tlii.s Code. 


“ Special Law.” 


Local Law.” 


41. A “ special law” is a law ap- 
plicable to # particular subject. 

42. A “ local law,” is a law appli- 
cable only to a particular part of Hri- 
ti.sh India. 


43. The word “ illog.al” is applicable to every 
'•inegai" thing whiclt is an offence, or which is 

“LcRaiiy bound prohibited by law, or wliich furnislies 

to do.” ground for a civil action : and a per- 

son is said to be " legally bound to 
do” whatever it is illegal in him to omit. 



DEFINmOKS OF TERMS. 


19 


44. 

** Injury. 


The word injury” denotes any harm what- 
ever illegally caused to any person, in 
body, mind, reputation, or property. 

The word “ life” denotes the life of a human 
being, unless the contrary appears from 
the context. 

4G. Tlie word “ death” denotes the death of a 
human being, unless the contrary ap- 
pears from the context. 

47. The word “ animal” denotes 
any living creature, other than a 
liuman being. 

The word “ vessel” denotes any thing made 
for the conveyance by water of human 
beings, or of property. 

49. Wherever , the word “year” or the word 
“ month” is used, it is to be under- 
stood that the year or the month is to 


45. 

“ Life." 


“ Death. 


‘ Animal.” 


48. 


“ Veesel.” 


‘ Y car.' 


be reckoned according to the British Calendar. 


50. The word “ Section” denotes one of those 
portions of a Chapter of this Code 
which are distinguished by prefixed 

numeral figures. 

51. The word “ oath” includes a solemn aflSrma- 
tion substituted by law for an oath, 
and any declaration required or autho- 
rized by law to be made before a public servant, 
or to be used for the purpose of proof, ’whether in a 
Court of Justice or not. * 


‘ Section.'’ 


Oath.” 


52. 


Good faith.' 


Nothing is said to be done or believed in 
good faith, which is done or believed 
without due care and attention. 


CHAPTER III. 

OF PUNISHMENTS. 

“Punishments." punishments to which 

offenders are liable under the provi- 
sions of this Code are — 
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Fir^, — Death ; 

Secondly, — Transportation ; 

Thirdly, — Penal servitude ; 

Fourthly, — Imprisonment, which is of two descrip- 
tions, namely : 

(1.) Rigorous, that is, with hard labor. 

(2.) Simple. 

Fifihly, — Forfeiture of property. 

S iocthly, — Fine. 

54. In every case in which sentence of death shall 

have been passed, the Government of 
or the Government of the place 
within which the offender shall have 
been sentenced may, without the consent of the offen- 
der, commute the punishment for any other punish- 
ment provided by this Code. 

55. In every case in which sentence of transpor- 

Comm.tationof tation for life shall have bccn pas^d, 

sentence of trana- tuC (jrOVCrniQGnt Ot lncll3<^ OF tllG GrO** 
portation for life, yemment of the place within which 
the offender shall have been sentenced may, without 
the consent of the offender, commute the })unishment 
for imprisonment of either description for a term not 
exceeding fourteen years. 

"When any person has been sentenced to punishment for an offence, the 
Governor General of India in Council or the IxKjal Government {Ante. ». 1?.) 
may, at any time, without conditioni), or upon any ctmdition* which such 
peiMQ will accept, remit the whole or any part of the pnniahment to which 
ha shall have been sentenced’* (Cr. P. C. s. 54.) 

56. Whenever any person being a European or 

American is convicted of an offence 
AineriSS^to to punishable under this Code with trans- 

Court shall sentence 
of transportation. the offender to penal servitude, in- 
_ stead of transportation, according to 
the provisions of Act XXIV of 1 855 . 
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57. In calculating fractions of terms of punish- 
ment, transportation for life snail be 
ofpu^shment.””* reckoned as equivalent to transporta- 


58. 


tion/or twenty years. 


In every case in which a sentence of trans- 
portation is passed, the offender, until 
he is transported, shall be dealt with 
in the same manner as if sentenced to 
rigorous imprisonment, and shall be 
held to have been undergoing his sen- 
tence of transportation during the term of his im- 
prisonment. 


Offenders senten- 
ced to transporta- 
tion how to be dealt 
with until trans- 
jK)rtation. 


Tlie place or places of transportation are to l>e appointed by the 
Governor General, and directions for the removal of each convict are 
to be given by the Local Govcrninent, (C'r. P. C s. 51) unless in the 
case of a person already undergoing a previoas sentence of trans^xuta- 
tion. (Or. P. C, s. 32 ) The place of transisjrtatiou is not to be 
si>ecified by the Court iiassuig the sentence. (Cr. P. C. s. 50.) 


59. In every case in wliicli an offender is punish- 

In what ca-ses imprisonment for a term of 

tran8|K)rtitii»n may scvcii yoars 01 * upwai'ds, it shall bc 
competent to the Court which sen- 
tences such offender, instead of award- 
ing sentence of imprisonment, to sentence the offen- 
der to transportation for a term not less than seven 
years, and not exceeding the term for which by this 
Code such offender is liable to imprisonment. 


60. In every case in which an offender is punish- 
able with imprisonment which may be 
of either desciiption, it shall be com- 
petent to the Court which sentences 
such offender, to direct in the sentence 
that such imprisonment shsUl be wholly 
rigorous, or that such imprisonment shall be wholly 
simple, or that any part of such imprisonment sbau 
be rigorous and the rest simple. 


Sentence may be 
(in certain ca.sc8 
of iniprieonmeut.) 
wholly or |>artly 
rigorous or sim})!©. 


The period of imprisonment under the sentence of a Criminal Court 
is to be calculated from the date on which such sentence was passed* 
The period during which a sentence may be suspended, pending ap- 
peal, is not to be reckoned in calculating the term of imprisonment, if 
the appeal be rejected. (Sadder Court Kules. 28tli AprU 18|S2.) 
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FORFEITURE OF PROPERTY. 


“ Wlion any person shall be sentenced to itnpriBonxncnt) it shall l)e lawful 
for the Local Government to order the removal of such j^ersou during the 
period prescribed for his imprisonment, from the jail or ]>lace in which he is 
confined to any other jail or place of imprisonment within the jurisdiction 
of the 8ame]Local Qovernnicnt.’' (Cr. P. C. s. 4‘J.) 

The power given by this Section must be strictly observed, and 
therefore if the order of removal is made by any other authority than 
the Local Government, or if the prisoner is removed to any prison 
beyond the jurisdiction of the same Local Goveninient, his detention 
will be illegal and he will be entitled to his release. The subject wa.s 
lately a good deal discussed in a case under the Mutiny Act, 20 Viet, 
c. 13. Under s. 40 the keeper of any prison is authorized to keep 
any military offender, on the delivery of an order in writing to him from 
the Officer commanding the regiment to which the offender ])elongs. 
Under s. 41 the Officer who commands the district is authorised, by 
an order in writing, to direct the removal of any prisoner under sentence 
of a Court Martial to b^ delivered over into military custody for the 
purpose of being removed to some other prison, or place, there to 
undergo the remainder of his sentence. Lieut. Allen was sen- 
tenced to four years imprisonment, and consigned to custody in Agra 
Fort. Afterwards the Officer commanding the District directed that 
he should be removed to England to undergo the remaiiulcr of his 
sentence, but the order specified no place of custody. On liis arrival 
in England he was placed in several prisons, and ultimately confined 
in the Queen’s Prison, under an order from the Commander-in-ddef 
of the Forces. It was held that the keeper of the Queen’s Prison had 
no authority to detain him, since there was no order for his custody 
in that prison either under s. 40 or 41, (in re Allen 30 L. J. Q. B. 3S,) 

Tlie order made under Cr P. C. s. 49 should, 1 conceive, specify 
the place to wliich the removal is to take place. 

61 . In every case in which a ])crson is convicted 
of an offence for which he is liable to 
£eiture*tfirro"irty: forfeiture of all lus property, the offen- 
der shall be incapable of acquiring 
any property, except for the benefit of Goveniment, 
until be shall have undergone the punishment award- 
ed, or the punishment to which it shall have been 
commuted, or until he shall have been pardoned. 

IlluBtrntion, 

A being convicted of waging war against the Government of India 
IS bable to forfeiture of all bis propeiiy. After the sentence, and whilst 
the same is in force, A’s fatlmr dies, leaving an estate which but fur 
the forfeiture, would become the property of A. The e.state becomes 
the property of Government. 

The effect of this Section is to combine, for the benefit of the Crown, 
the English doctrines of forfeiture and escheat. Forfeiture only 
took place in reference to property vested in the criminal at the 
time. 
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** But the law of escheat pursued the matter still farther. For the blood of 
the tenant being utterly corrupted and extinguished, it followed, not only 
that all that be then had should escheat from lum, but also that he should be 
incapable of iuheriting anything f<^r the future. This may farther illustrate 
the distinction between forfeiture and escheat. If, therefore, a father were 
seized iu fee, and the son ccnnmitted trea8(m and was attainted, and then 
tlie father died, here the land would escheat to the lord ; because the soii, 
by the corruption of his blood, was incapable to l^e heir, and there could be 
no other heir during his life ; but nothing would be forfeited to the king, for 
the son never had any interest in the lauds to forfeit.” (1 Steph. Com. 418.) 

Under the above Section the son would have taken tlic lands, but 
only for a second of time, in order to pass them on lo the Croun. 

It may be necessary to observe that a party uiio labours under for- 
feiture, stands in the way of the descellt of property to others, just as 
if he were not subject to any such incapacity. 

And tlicivfoic, according to English law, tlic attainder of an eider 
sou would iuti rct'pt the rights of a \oungei> soii, and of all other 
collateral relations, who could only take after him. If therefore lie 
c )ul(l not take for him<elf, and they could not take in consequence of 
bis blocking up the way, the e-tate necessarily escbcated. (I Stepb. 
Com. 4*20.) But it may well be (piestioned whether tiiis would be 
the case with Hindus, where the soiiS take, not after but along with 
the fatlier, as his co-heirs. It is to be observed too, that forfeiture 
under the Code has not the effect of corrupting the blood, and c\- 
tingukshing its power of transmitting inheritable rights. '1 he moment 
the sentence has expired, the stream of inherit a luv ilows on unimped- 
ed. It is only the personal rights of the convict which are trans- 
ferred to Government, by a sort of siatutary conveyance, but 1 con- 
ceive that (jovernment takes nothing which he could not iiave assigned 
away. And so it was by English law, that the attainder of the ancestor 
xiid not prevent the descent of an estate eutailetl upon his issue, be- 
cause they claimed not from him, but by virtue of the previous gift to 
themselves as his children. (Williams, K. P., -H).) 

In cases where the crime docs not sppcihcally cany with it a forft i- 
turc, there may be an express declaration of forfeiture by the Court 
under the succeeding section. This declaration must, I imagine, form 
part of the sentence, and be made at the time it is announced. 

62 . "Whenever any person is convicted of an 

Forfeiture of m- punislialile with death, the 

perty in respect of Court luay adjudge that all his pro- 
abfo wHh 'death, movcablc and immoveable, shall 

transportation, or DC forfeited to Government ; and 
impnaoument whenever any person shall be convict- 
ed of any offence for which ho shall be transported, 
or sentenced to imprisonment for a term of seven 
years or upwards, the Court may adjudge that the 
rents and profits of all his moveable and immove- 
able estate during the period of his transportation or 
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IMPBISONHENT IN DBFAtLT OF FINE. 


imprisonment, shall be forfeited to Government, sub- 
ject to such provision for his family and dependants 
as the Government may think fit to allow during 
such period. 

63. "Where no sum is expressed to which a fine 

may extend, the amount of fine to 

Amount of hue. offender is liable is unlimit- 

ed, but shall not be excessive. 

By s. 44 of the Cr. P. C. th^Court may order the fine or any part 
of it, not exceeding the pecuniary daniaire and expenses of pro.secution 
incurred by the complainant, to be paiil to him. Where the sentence is 
liable to revision such amount is not to be paid until two months shall 
have elapsed from the dhte of the award. 

Under this Section it is competent to a 'Magistrate to award the 
whole or any part of a line imposed upon a Police olHcer as compensa- 
tion to the prosecutor, notwithstamlin{^ the jirovision contained in s. 
12, Act XXIV of 1S59, that fines imposetl upon Police ollicers for mis- 
conduct shall be credited to the Police Superannuation Fund. (Rules 
of the Sudder Court, 2Sth April 1SG2.) 

64. In every case in which an oflcncler i.s senten- 

ced to a fine, it shall be competent to 
pri^nm'ent tn de- tllC CoUVt wllicll .ScntcnCCS SUcll oficll- 
lanit of i«iyment Jiroct by tlio soutencG that, in 

defixult of payment of the fine, the 
offender shall suft'or imprisonment for a certain term, 
which imprisonment shall be in oxce.s.s of any other 
imprisonment to which he may have been sentenced, 
or to which he may bo liable under a commutation 
of a sentence. 

65. The tenn for which tlic Court directs the 

* offender to be im]>ri.soned in default 
impriHonment for 01 payment ot a hne, shall not exceed 
defauitin onc-fourth of the toriu of imprisonment 

offence i« punieh- wJjich IS thc maxHiiuin 11X0(1 toF the 
of^nce, if the ofienco be punishable 
xvith imprisonment as well as fine. 

** Provided, that in every nueb caiwj decided by a Magistrate, the period of 
imprisoninent awarded in default of payment of the fine hhall in no case ex* 
ceed 0De< fourth of the i>eriod of imprisonment which such Magistrate is com* 
pelent to inflict as punishment for the offence,** (Cr. F. C. s. 45.) 
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66. The imprisonment which the Court iinposes 
in default of payment of a fine, may be 
DoHcriptionofim- of any description to which the ofien- 

prisoiimeutfursuch j •lii'"' i . i/- 

default. der might have been sentenced for 

the offence. 


67. If the offence be puni.shable with fine only, 
the term for which the Court directs 
the offender to be imprisoned, in de- 
fault of payment of fine, shall not ex- 
ceed the following scale, that is to say, 
for any term not exceeding two months 
wlicn the amount of the fine shall not exceed fifty 
Ilupees, and for any term not excefding four months 
when the amount shall not exceed one hundred 
Ilupees, and for any term not exceeding six months 
in any other case. 


Term of imprison- 
ment for default in 
payment of line, 
when the offence 
18 punishable with 
fine only. 


„ . G8. The imprisonment which is 

mcnt to terminate imposcd m default of payment of a 
the I'iue sliall terminate, whenever that fine 
is either paid or levied by process of 
law. 


G9. If, before the expiration of the. term of im- 
prisonment fixed in default of pay- 
ment, such a proportion of the fine be 
paid or levied that the term of impri- 
sonment suffered in default of pay- 
ment, is not less than proportional to 
the part of the fine still unpaid, the imprisonment 
shall terminate. 


Termination of 
such irnprisou- 
ineiit upon pay- 
ment of propor- 
tional part of hue. 


Uhtst ration. 

A in sonlonced to a fine of one huiidi*od Rupees, and to four months 
imprisonment in ilefault of payment. Here, if seventy-five Ruj>ees of 
the fine Ihj jiaid or levied before the expiration of one month of the im- 

i irisonmout, A will be discha^ed as soon as the first month has expired, 
f seventy-five Rupees be paid or levied at the time of the expiration of 
the first month, or at any later time Idle A continues in imprison- 
ment, A will bo immediately discharged. If fifty^ Rupees of the fine be 
paid or levied before the expiration of two months of the imprisonment, 
A will bo discharged as soon as the two months are completed. If fifty 
Rupees be paid or levied at the time of the expiration of those two 
months, or ut any later time while A continues in imprisonment, A 
will be immediately discharged. 


4 
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IMPRISONMENT IN DEFAULT OF FINE. 


Fine may be levi- 
ed within 6 years, 
or at any time dur- 
ing the term of im- 
prisonment. 


70. Hie fine, or any part thereof which remains 
unpaid, may be levied at any time 
within six years after the passing of 
the sentence, and if, under the sen- 
tence, the oftender be liable to impri- 
sonment for a longer period than six 
years, then at any time previous to the expiration of 
, that period : and tlie death of the of- 
nottodischargehis lender does not discharge from the Iia- 
|?TOiwty from lia- bility any property which would, after 
his death, be legally liable for his debts. 


The imprisonment which the Court is authorised to impose in de- 
fault of payment, is intended as a punishment for non-payment, not ns 
a satisfaction and discharge of the amount due. The object of ss. Ci 
— 70 is explained by the authors of the Code, as quoted in the Com- 
missioners’ Second Report 1857, § 487. 

“ But we do not mean that this imprisonment shall be taken in full satia- 
faction of the fine. We cannot consent to jHjrmit the <iffender to choose 
whether he will suffer in person or in his property. To adopt such a course 
would be to grant exemption from the jmuishinent of fine to those very l»er- 
Bons on whom it is peculiarly desirable that the punishment of fine shouid 
be inflicted, to those very persons who dislike that punislmient most, and 
whom the apprehension of that punishment would be most likely to restrain. 
We therefore propose, that the imprisonment which an offender has under- 
gone shall not release him from the pecuniary obligation under which lie 
lies. His person will, indeed, cease to be ansuerable for the fine. Hut hi.s 
property will for a time continue to be so. What we recommend is that 
at any time during a certain limited iieriod, the fine may be levied on his 
effects by distress, (s. 70.) If the fine is paid or levied wdiile he is im- 
prisoned for defanlt of payment, his impriHonment wull immediately 
terminate, (s. 68.) and if a portion of the fine be paid during the imprison- 
ment, a proportional abatement of the imprisonment will take place.” 
(8. 69.) 


Fines are to be enforced by the issue of a warrant for the levy of 
the amount, by distress and sale of any moveable property belonging 
to the offender, which may be found within the jurisdiction of the 
Magistrate of the DUtrict. (Cr. P. C, s. 6 1 .) Of what district ? Ap- 
parently the district in which the Court passing the sentence is situat- 
ed. But what is to be done, if the prisoner is sentenced in one dis- 
trict, and has all his property in an adjoining one ? 


71. Where any thing which is an offence is made 
. up of parts, any of which parts is it- 
menr*of Snee Self an offence, tlie offender shall not 
which um^e up be punished with the punishment of 

of several offences. * , , - f i ^ 

more than one of such his offences, 
unless it be so expressly provided. 

lUvsiraJtiom^ 

(a) A gives Z fifty strokes with a stick. Here A may have commit- 
ted the offence of voluntarily causing hurt to Z by the whole beating, 
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and also by each of the blows which make the whole beating up* If A 
were liable to punishment for every blow, he might be imprisoned for 
fifty years, one for each blow. But he is liable only to one punish- 
rnent for the whole beating. 

(b) But if, while A is beating Z, Y interferes, and A intentionally 
strikes Y, here, as the blow given to Y is no part of the act where- 
by A voluntarily causes hurt to Z, A is liable to one punishment for 
voluntarily causing hurt to Z, and to another for the blow given 
to Y. 

But where a person is convicted at the same time of two or more 
offences punishable under the same or different Sections of the Penal 
Code, he may be sentenced to several penalties on each, ** such penal- 
ties, when consisting of imprisonment, to commence the one after the 
expiration of the other. And it shall not be necessary for the Court, 
by reason only of the aggregate punishment for the several offences 
being in excess of the punishment which such Court is competent to 
inflict on conviction of a single offence, to send the offender for trial 
before a higher Court. Provided that in no case shall the person be 
sentenced to imprisonment for a longer period than 14 years, and pro- 
vided also that if the case be tried by a Magistrate, the punishment 
shall not in the aggregate exceed twice the extent of the punishment 
which such Magistrate is by his ordinar}' jurisdiction competent to in- 
flict.” (Cr. P. C. 8. 46.) 

See also as to sentences on escaped convicts and prisoners already 
under sentence. Cr. P. C. ss. 47-48. 9 Geo. IV. c. 74. s. 23. Act 
XVIII of 1802. s. 39. 


Punish men t of 
A person found 
guilty of one of 
several offences, 
the j udgment stat- 
ing that it IS doubt- 
ful of which. 


72. In all cases in which judgment is given that 
a person is guilty of one of several 
offences specified in the judgment, but 
that it is doubtful of which of these 
oliences he is guilty, the offender shall 
be punished for the offence for which 
the lowest punishment is provided, if 
the same punishment is not provided for all. 


This section points to a difliculty which has hitherto been without 
remedy. An indictment may contain several counts, each charging 
a distinct offence, only one of which could have been committed ; for 
instance a simple assault, an assault with intent to wound, and an as- 
sault with intent to rape. In strict logic, no coiuiction ought to 
take place until tlie verdict can state which of the offences was per- 
petrated, and if it cannot be stated which of them, then it cannot be 
alleged with certainty that any one of them iu pniticular was commit- 
ted, and if so there ought to be an acquittal. Juries always get out 
of the difliculty by returning a general verdict of guilty, which they 
are told they may do, if they are of opinion that any ofl'ence charged 
111 the indictment has been accomplished, and they cannot be asked to 
state which was effected. Now how'ever a Jmlge will be authorised 
to And that tiie prisoner is guilty upon some one, but he is doubtful 
upon which of the counts, and the sentence will then be given as 
he had been convicted on the least aggravated charge. 
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It will be observed that to authorise a conviction under this section, 
the doubt must be as to which of the offences the accused has com- 
mitted, not whether he has committed either. As the commissioners 
observe. (Second lleport 1847, § 527.) 

“ But it is to be remembered that, according to the supposition, the main 
facts which constitute the Corpus delicti are ])rovc(l, and tliat the df>nbt re- 
la^ to some incidental ]>oint, which is of a quality imivjrtaut only as deter- 
mining whether the offence falls technically under one designation or an- 
other, as for example, where a man is clmrgtMi with theft, but a doubt 
is raised by the evidence whether the jmi-ty had not the property ia 
trust” 

See Cr. P. C. s. 242 as to the indictment, where the nature of the 
crime is doubtful, and s 382. cl. 5 for an alUTiiativc finding and 
sentence. 

* 73 . Whenever any person is convicted of an of- 
fence for which under tliis Code the 
confine- powcr to Sentence him to 

rigorous imprisonment, the Court 
may, by its sentence, order that the offender shall ho 
kept in solitary confinement for any portion or por- 
tions of the imprisonment to wl'.ich he is sentenced, 
not exceeding three months in the whole, according 
to the following scale, that is to say — 

A time not exceeding one month, if the tonn of 
imprisonment sliall not exceed six montlis. 

A time not exceeding two months, if the term of 
imprisonment shall exceed six montlis and be less 
than a year. 

A time not exceeding three months, if the term of 
imprisonment shall exceed one year. 

74. In executing a sentence of solitary confine- 
ment, such confinement shall in no 
confinement!^'**'^ exceed fourteen days at a time, 
with intervals between the periods of 
solitary confinement of not less duration than such 
periods ; and when the imprisonment awarded shall 
exceed three months, the solitary confinement shall 
not exceed seven days in any one month of the 
whole imprisonment awarded, with intervals between 
the periods of solitary confinement of not less dura- 
tion than such periods. 
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Puninliment of per- 
HoiiHCouvIcteU after 
a previous convic- 
tion, of au offence 
)>uniahal>le with 
three years’ iiu. 
prisomnent. 


75 . Whoever, having been convicted of an offence 
punisliable under Chapter XII or 
Chapter XV 1 1 of this Code with im- 
prisonment of either description for a 
term of three years or upwards, shall 
be guilty of any offence punishable 
under either of those Chapters with 
imprisonment of either description for a tenn of three 
years or upwards, shall be subject for every such 
subsequent offence to transportation for life, or to 
double the amount of punishment to which he would 
othei wiso have been liable for the same ; provided 
that ho shall not in any case be liable to imprison- 
ment for a term exceeding ten ycai's. 


CHAPTEB IV. 

GENERAL EXCEPTIONS. 

76. Nothing is an offence which is done by a 
At do i person who is, or who by reason of 

oeraoV ™miii!if or ^ mistake of fact and not by rea.^on 
by mistake of f.iet of a mistake of law, ill good faith bc- 
iwilii'a by law! lieves himself to be, bound by law 
to do it. 

lUvMmtiotu. 

. on a inoh l>y the ortler of his stiperitu* Officer, 

111 oonforiiiity witli the conmiantls of the law. A luvs couuiiiUed no 
onence. 

A, an officer of a Court of Justice, being onlcreJ by tliat Court 
to arrest V, and, after due mt|uiry, Ixdieving Z to bo Y, iU-rests Z. A 
has coinniitted no ofi'euce. • 

77. Nothing is an offence which is done by a 
Act of judRo J udge, when acting judicially in the 

“*^“8 exorcise of any power wliich is, or 
which in good faith he believes to be, 
given to him by law. 

The word “ Judge” is defined by s. 19. 

Accordingly this section does not protect a committing Magis- 
trate. 
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78. Nothing which is done in pursuance of, or 

. ^ , which is warranted by the judgment 

aiittothejiuiginent OF Order ot E Uourt ot J ustico, if done 
S JustLe^ ^ whilst such judgment or order remains 
in force, is an offence, notwithstanding 
the Court may have had no jurisdiction to pass such 
judgment or order, provided the person doing the 
act in good faith believes that the Court had such 
jurisdiction. 

The ])hrase “ Court of Justice” is defined by s. 20. 

79. Nothing is an offence which is done by any 

person who is justified by law, or who 
pmfn frtujor by reason of a mi.stake of fact and not 
by mistake of fact by reasou of a mistake of law, in good 
SSby faith believes hiinself to be, justified 
by lai^ in doing it. 

Illustration. 


A sees Z commit what aj>pcai’S to A to be a murder. A, in the ex- 
ercise, to the best of his judgment exerted in good faith, of the power 
which the law gives to all pt‘r.sons of ap]>relieiiding murderers in the 
fact, seizes Z, in order to bring Z before the i)r(*per authorities. A lias 
committed no ofteiice, though it may turn out that Z was acting in 
selMefence. 


Chapter TV aims at embracing all those cxeepiioiial circumstances 
which may render lawful an act which upon its face appeared to be 
imlavvfiil. This chapter must be. read along witli all the other chapters 
of tin- CJode which treat of unlawful acts. For instaiice, s. 20 U states 
that : — 

“ WhcKJver causes death by doing an act witli the intention of causing 
such Vjodily injury as is likely to cause death, coiinnits the otfeuce of culpable 
homicide.” 

This section taken by itself would impose the penalties of murder 
upon a surgeon who properly performs a dangerous operation wdiieh 
results in death. Modified by the exceptions iii this chapter sucli 
consequences are, to a great extent (though not, in my opinion, entire- 
ly) prevented. 

Ss. 76 to 79 relate to the ca.scs of persons who are, or uho 
justifiably believe themselves to be, acting under the authority of 
law. 

Where a party actually is bound by law, or justified by law, in doing 
a particular act, of course there can be no more question upon the 
point. By the very force of the terms he is doing that which is law- 
ful. Occasionally bowever a difficulty may arise, where the law under 
which he acts is of an exceptional character, and opposed to the ordi- 
naiy law of the country. This may take place where the ordinary law 
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is suspended, either by the interposition of a foreign or over-ruling 
power, or by some special act of the sovereign. 

The effect of foreign conquest is to annul or suspend the ordinary 
sovereignty of the conqueicd country, and while the occupation lasts, 
the laws of the subject state can no longer be rightfully enforced, or 
be obligatory upon the inhabitants, who remain and sulimit to the 
conquerors. No other laws can, in the nature of things, be obliga- 
tory upon them, for whore there is no protection or sovereignty, there 
can be no claim to obedience. (Per Mr. Justice Story, cited 3 Vhill. 
Int. Law 737—39.) In enses of civil war there is greater difficulty, 
for the first stajre of a civil war is always, and nec(;ssarily, termed 
rebellion, and those who take part in, or aid it, rebels and traitors. 
Jkit it is quite clear that with res|)ect to civil war also, obedience 
involves sovereignty, and sovereignty is tested by protection. l)r. 
Philliinore sa}s, 

“ The case supposed is always one of nicety and difficulty. It would 
r.ithcr seem as a matter of speculation, that when an old Governtuent is so far 
overthrown that aiifither (ioverniuent entirely claims, and at lea.st jiartialiy 
exercises, the jurisdiction which formerly belonged to it, that the individual 
is left to attach Uim-'Clf t^i, and to become, l» 3 ’ adaption at the Riibject 

of either Government. The anah»gy under which it is most just to range such 
cases has bi^eii thought to be that which has just been discussed, viz., the 
rule which a]>plies tt> cases of foreign conquest, where tho»e only are bound to 
olxslience find allegiance who remain uuderthe protection of the Conqueror.” 
(3 Thill. Int. L. 739.) 

Upon this principle, during the recent mutiny, tlic inhabitants of 
Delhi would ha\e been perfectly justified in paying taxes to, and oliey- 
iiig the commands of the king of Delhi, but it would have been other- 
wise at Agra where Briti"!! rule was still maintained, long ago 
ns the year 1494 the same principle was asserted in the Statute 1 1 
lien. VII. c. 1, tvhieh pronounces all subjects excused from any penalty 
or forfeiture, wdiich do assist or obey a king de facto, » 

A much more difficult question arises, when the defence is that the 
matter eoinplained of was an Act ot State, done under the immediate 
orders of tlie Sovereign. Here the defence takes the shape not of a 
justitication, but of a plea to the jurisdiction, for if the defence 
is made out no municipal tribunal can take cognisance of the 
matter. 

It w'onld probably be impossible to define the term “ Act of Static, ’’ 
as from its very nature such acts are of a very exceptional character. 
No Act will bear this character unless it is done by the State, in its 
corporate and Sovereign character, for some State purpose, and ifsts 
avowTdIy upon grounds higher than Municipal law. Such acts gener- 
ally take place in time of war, but not necessarily so, the existence of 
a war being merely the strongest possible evidence that the State is 
acting in its Sovereign capacity. Upon this ground, no action will lie 
in any Municipal Court for false imprisonment, or any other act which 
takes place in consequence of the capture of a ship as prize, even 
though the ship be ultimately acquitted, and the seizure declared Ly 
the prize Court to be illegal. tLeCaux v. Eden, 2 Doug. 594, Lindo v. 
Rodney, 2 Doug. 613.) In a later case, the facts were as follows : 
After the overthrow of the Peishwa in 1818, the British Government 
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seized his territory. The Governor of the Fort of Iiyej(hur surrender- 
ed it, and was allowed to retire to Poonah where he lived under mili- 
tary surveillance. Durin;j; his residence a quantity of treasure found iu 
liis house was seized by the Bombay Government as being public pro- 
perty. The seizure was made in July. The Peishwa had surrendered 
in June, but the Mahratta forces were not finally subdued till Decem- 
ber. It was admitted that Poonah had been for some months in fhe 
undisturbed possession of the provisional (jovernment, and that Courts 
* of Justice under the authority *of that Government were sitting for the 
administration of law. An action brought by ihe executor of the 
Governor of Uyeglmr was declared untenable by the trivy Council ; 
Lord Tenderdeii said ; — 

** We think the pro]>er character of the transaction was that of hostile 
seizure made, if not Jlngrante j'et ntmdum ces'^autf beUn^ regard being had 
both to the time, the place, and the person, and consecjuently that the Nliiiii- 
cipal Court had no jurisdiction to adjudge uj)on the subject ; but that, if 
anything was done amiss, recourse could only be had to the Covcrnmeiit for 
redress.” (Elphinstoue v. Betb-eechuiid, 1 Knapp. 31(3, 3C0.) 

The same principle was maintained in two cases in which the 
^Madras Government were defeiulants. The first was a case of Syed 
Ally v. E. I. Co. (7 M. I. A. 555.) There the bill alleged that the 
plaintiff’s ancestor held an Altungah Jaghire under grant from 
the Nabob of the Carnatic. That after the treaty of 1801 the 
E. I. Co. assumed the Government of the Carnatic, and there- 
upon ordered all sunnuds under which the Jaghires were held to be 
sent in to the Collector for the purpose of examining into the 
titles under which they were claimed, but expressly promised to re- 
store all such Jaghires to the persons found to be entitled. The 
plaintift* further alleged that Altungah grants were perpetual, and not 
removeable by the sovereign, and complained that the E. I. Co. had 
granted aw^ay the Jaghire to a person not lawfully entitled to it. The 
Supreme Court decided that the grant by the Nabob was perpetual and 
valid and decreed for tli*^ plaintiff, but this (|(u*ree was rcversetl on 
appeal by the Privy Council, who said in giving their judgment, 
(p. 577.) 

“ Tlieir Lordships are of opinion, that the treaty in qucstirin did vest the 
rights of Sovereignty in tlie E. I. Co., and that tho E. I, Co., in the exercise 
of what they considcre^l their right of Sovereignty, resumed tho Jaghire iu 
question, and granted it to Khuttee Mordah Khan, not in Uie finni of the 
original grant b) his father, but in terms tcitally different, being for life only ; 
and that they reserved to themselves the Sayer and other revenue duties. It 
is in effect the same thing, a«a an act of Sovereignty, as if it harl l>een granted 
to a mere stranger, and no further confirmation of the^title of Assim Khan 
than if such a grant hiwl been nwle. Their Lonlships therefore are of opinion, 
that the Supreme Court of Madras had no authority to question an act of 
Sovereignty exercised on the part of the E. I. Co.*’ 

The next case was that of Kamachee Boye v. E. I. Co., (7 M. T. A. 
47(5.) which arose out of the annexation of the Haj of Tnnjore. The Rajah 
died in 1 8.55 leaving no male descendants, and inl85fi tlieCourt of Direc- 
tor declared the dignity of the Raj of Tanjore to be extinct. A Com- 
missioner Was sent down to Tanjore for the purpose of making the 
necessary arrangements. He informed the family that he intended to 
take possession of all the public property of the State, and availing 
himself of the presence of some British troops, be entered the Fort, 
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and put bis seal upon nil property, public and private. A bill was 
filed by the personal representatives of the late Itajah, in which they 
accpiiesced in the seizure of the public property, but claimed to be cn- 
titleil to an account of the personal property. As in Syed Ally’s case, 
the Supreme Court dreret^d for the plaintifl*, but this decree was re- 
versed on appeal by the Privy Council. Their judgment is import- 
ant as showing, that not only the act of state itself, but every act 
which is iucidental and accessory to its completion is protected from 
Municipal juriadietiou. Ihcir Lordships said ; — (p. 5hi.) 

“ The next (piehlion is, what the real character of the act done in this 
c.osc ? Waa it a seizure by arid t? ary power, on l^ehalf of the Crown of Great 
Ibitain, of the <louiiiiions and j>roi'*^*^y ^ m*}^h)»ouring State, an act not 

alleeting to juotify itsell <‘ii grouiuU <#f law' ^ or waa it, in wh^de 

or in part, a possession tak?i by the Crown under colour of l^al title of the 
ludperty the lat^i Kaj.th of Tanjore, in tnBt for those who b}’ law might 
be entitled to it on the death of the last possessor ? If it were the latter, 
the defence set up, of cour&e, has no foundation.’* 

Their Lordships answered part of this question by showing that the 
seizure could not be justified on any ground of legal title, and then 
proceeded to say' — (p. 53G.) 

“ It is clear fiom Mr. Forbes roi>*;rt to the Ma<lras (kivemment of what 
t<»ok place on the occiusion, that though no re-'istance was offered by the 
fatnily of the liaj.ih, or the inhabitants i*f the f >rt, to the seizure of the llaj 
and of the jiaiace ami ]iroj)erty t»f the Itajah, it was r^^nlwl on both Rides 
as a iiiero act of power, not rcsi-stod Ijecause re.^i-tance would have been vain. 
‘Much Sorrow',’ lio s.i}s, ‘ wa« cx])rca.'>ed. and much grief was shown ; but 
all hubiiiitted at once to the authority vd the UovtTQiiicnt, and placed them- 
selves in its hands.’ ’* 

“ It is by these acts of Mr. Forbes that the E. I. Co. is in possession of 
whatever it holds now' claimed by the Respondent. The acts of Mr. Forbes 
were apjiroved by the Governor of Madras bv a Minute dated the 21 st of 
OctoVter 1856, and they are ado^ited and ratified by the api>ellaut8 in their an- 
swer in this suit. ** 

“ What pro]>erty of the Rajah w’as within the authority given to Mr. 
Forbes, and what may Ikj the consequence of any seizure in exce.^ of that 
authority, w’o w ill cv>iisider under the next head ; but that the seizure was 
ail cxeiciiac of sovereign pow'er etlected at the arbitiwry discretion of the Com- 
pany, by the aid of Military force, can hardly admit of doubt.** 

Rut then it is contende^l, that there is a distinction between the public 
and private prt»}>erty of a Hindu Sovereign, and tliat although, during iuBlife, 
if he be an absoluU^ monai'ch, he may dis|K)se of all alike, yet on his death 
some |>ortioii8 of his piojK*rty, tenneii his private jirojierty, will go to one set 
of heirs, and the Raj w’ith that portion of his property, W'hich is called pub- 
lic will go to the succeeding Rajah.’* 

“ Tt is very probable that this may be so ; the general rule of Hindu in- 
heritance ispartibility ; the succession of one heir, as in the case of a Raj, is 
the exception. But assuming this, if the Couniany in the exercise of their 
Sovereign Power, have thought fit to seize the whole property of the late Ha- 
jah, private as well as public, does that circumstance give any jurisdiction 
over their acts to the Court at Madras ? If the Court cannot inquire into the 
act at all, because it is an act of State, how can it inquire into any part of it, 
or afford relief on the ground that the S<»vereign Power has been exercised to 
an extent which Municipal law wiU not sanction V* 

“ The result, in their Lordship’s opinion, is that the property now claimeil 
by the respondent has been seized by the Biitiah Government, acting as a 
Sovereign Power, through its delegate the £. I, Co., andUiat the aot so done, 

5 
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with its consequences, is an act of State over which the Supreme Court of 
Madras has no Jurisdiction/' 

The last case on the subject was that of the Rajah of C'oorg* v. E. 
I. Co. (30 L. J. Ch. 226.) I here the Rajah sued the E. 1. Co. for the 
recovery of two promissory notes, which had been taken from him in 
war, and which he alleged that the Company still held in trust for him. 
Tlie Master of the Rolls said : 

** If this can be fairly represented to l>e an instance of a foreign power 
taking prisoner an enemy, by means whereof and while so holding him, obtain- 
ing possession of documents which established his right ti> recover his dt‘bt 
due to him in his private capacity, then it is clear that the Plaintitf is entitled 
to relief, and the circumstance that the Defendants constitute b)th the con- 
quering po>^er and the debuir, does not in any manner vary the question. 
But if the Notes were the property of the Plaint iff in his character of Rajah, 
and if they were taken |>os.sessioo of by the Defendants in the e.vcrcise of 
their sovereign and political power, then this Court cannot interfere.” 

Before leaving the subject of Acts of State, it is necessary to observe 
that an Act which would p assess this character, if expressly ordered by 
the Crown, will become such by a subsetpuMit ratitication. This was 
so laid down in the case of Buron v Denman, 2 Exch. 167, and was 
approved in the case of Kamachee Boye v. E. I. Co. above referred to. 
There the defendant, who was in command of a cruiser olf the coast of 
Africa, seized and burnt a barracoon belom^ing to the plaintilf, who 
was a Spaniard carrying on a trade in slaves, and carried away his 
slaves. This procedure vvas not warranted by his instructions, but 
was approved of by the British Government when reported. It wns 
held that this approval converted the act into an Act of State, for 
which the Crown alone was responsible, and was beyond the reach of 
any Municipal tribunal. It was also hehl that «ueli ratification might 
be communicated by either a written or parol direction from the proper 
Department, just as an original order mightjiave Ix^eii. 

All the cases cited upon this head have been instances of civil actions, 
but the rule would be exactly the same if the proceeiling were of a crimi- 
nal character. For instance, if the Spanish slave dealer had resisted, 
and been tired on, and killed, the same reasons which made aeivd 
action inadmissible would have served as a defence for Captain Den- 
man on an indictment for murder. 

The first illustration appended to s. 76 gives rise to what is occn- 
aionally a difficult question, viz., how far a soldier is justified by plead- 
ing the commands of his Superior Officer, Those commands may be 
legal or illegal, and if tlie latter, they may be believed to be legal or 
known to be illegal. Tiie first and lust of these cases can en^ate no 
doubt. If the command is legal the net is legal, and would havtj 
been so even without the command. The illustration in question 
states that the soldier fired upon the mob, not only by the order of his 
superior officer, but in conformity with the commands of law. If n 
soldier is put to guard a treasury, and it is attacked by a mob who 
cannot be kept off in any other way, be is authorised to fire on them 
under s. 103, even without orders. On the other hand if the order is 
illegal, and is known to be such, the command will be of no avail. 
For instance if a police peon were to plead the order of his jemadar, 
as an excuse for torturing a prisoner to make him confess, such an ex- 
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cusc would be clearly untermble, and the rank of the officer who gave 
the order would make no cliiference. The intermediate case is the 
only one of any real difficulty ; what is the position of a policeman or 
solilier who obeys orders of his officer, which he in good faith believes 
to be legal, and therefore binding upon him, but which turn out to be 
illegHl ? Kor instance, suppose a Magistrate forbids a caste proces- 
sion, and the caste persist in carr\ingit out, and the Magistrate 
finding his police peons insufficient to check the progress of the pro- 
cession, calls out the niilitary and directs them to fire, and lives are 
lost. What is the position of the soldier ? Here it is plain that the 
Magistrate has taken upon Iiimself to direct the infliction of capital 
punishment upon persons, who could legally only be punished with 
six months imprisonment under s. 18S. ilis act then would, according 
to English law, be murder, and that of the soldiers w^ho obey him, how- 
ever innocently aonld be no less. And so it was laid dow'n in the case 
of [{. V. Thomas I Kuss 614 that if a ship’s sentinel shoot a man, be- 
cause lie persists in approaching the ship when he has been ordered 
not to do so, it will be murder unless such an act was necessary for 
the ship’s safety. And it w'lll be murder though the sentinel had or- 
ders to prevent the approach of any boats, — had ammunition given to 
him when he w\as put on g»iard, — and acUid under the mistaken im- 
jiresbion that it was his duty. I he prisoner was sentinel on board of 
the when she \vns pa\ingof!*. The orders to him from the 
preceding seiitinel were to keep off all boats, unless they had officers 
with uniforms in tlniin, or unless the njfirers on dak allowed them to 
approach : and he received o three blank cartrid^e^y and three 

bath. The boats prc'^ed, upon w lucli lie called repeatedly to them to 
keep off; bat one of them persisted and came close under the ship : 
and he then tired at a man wiio was in the boat, and killed him. It 
w as j)at to the jury to find, w l'etluT the sentinel did not fire under the 
mistaken impression diat it w’as his duty : and they found that he did. 
lint, a case being resersed, the jiuLu^s W'cre unanimous that it was 
nevertheless murder. They thought it h w ever a proper case for a 
jmrdon ; and further iliev were of opinion, that if the act had been 
iieeessary for the preservation of the ship, as if the deceased had been 
stirring up a mutiny, the sentinel would have been justified. A similar 
question arose in Ireland in I S.'S \ party of soldiers w^erc escorting 
a body of \oters into an election at Six Mile Bridge in the County 
Clare The mob tried to carry away the voters, and the officer in 
command ordered the soUlit rs to fiie, and se\eral of the rioters were 
killed. Several of the soldiers were tried for murder, and Mr. Justice 
IVrrin directed the jury, that soldiers were merely armed citizens, and 
that the orders of their officers did not justify any acts of violence, 
unless the orders themselves were legal. In that ease however great 
violence had been Tlsed by the. mob, ami the jury fouml the prisoner 
not guilty, probably being of opinion tliat tlie lives of the parties 
w hom they were escorting w’ere in danger. 

The Scotch law takes a more lenient view of the position of soldiers. 
Mr. Alison says (Crim. Law', p. 673.) 

‘‘ The express command of a Magiatnito or officer will exonerate an inferior 
officer or ^oldior, unless the conimaud bo to do soinethiug plainly illegal, or 
beyond his known duty.” 

Then after pointing out the peculiar position of a soldier, who is 



86 


COMHAMD OF SUPERIOR AUTHORITT. 


“subjected to a peculiar and peremptory code of laws, armed with 
powers of extraordinary severity, for the purpose of enforcing? on his 
part the most implicit obedience to command,” he proceeds — 

“ It will require, therefore the very strongest case to subject a soldier to 
punishment for what he does in obedience to the distinct commands of his 
commanding oifioer. But still this privilege must have its limits : it is con- 
fined to what is commanded in the course of official duty, and which does not 
plmnly and evidently transgress its limits. For what if an officer command a 
private soldier to commit murder, or to steal, or to aid him in a ni|>e, or if 
he order a file of soldiers to fire on an inoffensive multitude ; certainly in none 
of these cases will the privates be exempted if tliey yield obedience to such 
criminal mandates.*" — (See also Alison Crim. L. 39, 4G1.) 

According to this view the soldier’s exemjition depends upon his oj)i- 
nion of the legality of the act, and if the order is given “ in the course 
of official duty, and does not plainly and evidently transgress its limits,” 
that is, if he honestly falls into an excusable mistake of law, he will 
be protected. But this is evidently not the view taken by tlie 
framers of the Code, llis mistake, if he labours uiuler one. nniJt be 
a mistake of fact, and not a mistake of law. If he erroneously sup- 
poses his superior officer to be authorised to issue orders u hieli are 
illegal, he will be guilty, and his mistake can only go in mitigation of 
punishment, or as a ground for an absolute pardon. 

Even the orders of the Supreme Government of India would be 
no ju.stification of an unlawful act, unless under circumstances which 
constituted the entire transaction an act of State. (Uogers v. llfuaui- 
dro Dutt. 8 M. 1. A. 130.) 

In no case, however, would such Jicts ns the above be murder, if 
done bondfde by a Public Servant, in the (lischartrc of liis public dutv, 
though in excess of his legal powers ; they would be culpable homi- 
cide. (s. 300. Exception 3.) 

On the other hand it is easy to conceive a case where a party might 
under a mistake of facts conceive himself iustitied in firing into a crowd, 
and would be excusable if he did so. IVlicrc the nnlitar\' are called out 
to check a riot, if it is proceedim*: to smli a height as'endaimcrs life 
or property, and eannot be clitckcd by milder means, or if an attenijit 
to arrest the ringleaders is resisted by force, and their capture can in 
no other way be effected, it would be lawful to use fire arms. A 
vigorous use of powder and ball might have stopped the French 
Eevolutions of 1789, 1830, and IS4S, and certainly would have stop- 
ped the Gordon and Bristol Riots. If then the offieer in command, 
erroneously conceiving such a state of things to exist, orders his men 
to fire, and if a soldier, honestly and with good reason believing his 
life or those of others to be in danger, kills a man, that act will 
be justified under s, 76. ^ 

Xo doubt, as*Mr. Alison says, the position of a soldier is a verv 
hard one. lie is placed between the jienalties of two laws, the civil 
and militaiy But there is no help for it. This is one of the draw- 
backs of his position, and the safety of the community demands 
t^t the civil law should retain him in its grasp, enforcing its prin- 
ciples with rigour, but inflicting its penalties with discretion. 

Neither the orders of a parent, or a master will furnish any defence 
for an illegal act. (Alison. Crim. L. 671, 672.) 
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The orders of a foreign Government will only justify its own sub- 
jects, or British subjects while within its own jurisdiction. In a very 
recent case, the master of an English ship contracted with the Chilian 
(jovernmeut to carry to England some prisoners who were sen- 
tenced to banishment. On reaching England, they indicted him 
for assault and false imprisonment, and on appeal the conviction was 
affirmed. The Court held that there could be no conviction for what 
was done within the Chilian territory, for that in Chili the acts of the 
Government towards its subjects must be assumed to be lawful, and 
that an English ship while within the territorml waters of a foreign 
State, was subject to the laws of that state, as to acts done to the 
subject thereof. But an Eriglish ship on the high seas, out of 
any foreign territory, was subject to the laus of England, and there- 
foie any justification under the or<lers of the Chilian Government 
ceased, when the ship passed the line of Cliilian jurisdiction. It 
might be that transportation to England was lawful by the law of 
CJhili, and that a C’liiliaii ship might so lawfully transport Chilian 
subjects. But for an English ship the laws of Cdiili out of the state 
W(T(‘ powerless, and the lawfulue'ss of the acts must be tried by 
Englissli law. Erie. C. J. Reg. v. Lesley 20 L. J. NL C. 07.) 

Lnder English law criminal acts, not being heinous felonies, if 
committed In the wife in the ])resenee of her hu^band, w ere presumed 
to be committed under his coercion, and he only w as punishable. 
(\iTh. 18. Keg. V. Wardroper 29 L. J. M. C. 116.) But under 
Seoteh law' these facts furnished no defence, and only went in mitiga- 
tion of punishment. ( \lison. Crini L. 66.) The present Code 
follow's the Seoteh law in this respect, with the single exception of 
“ Harbouring” whieli is no oirencc when a wife harbours her husband. 

The Commissioners in their First Report 1846 s 176 remark upon 
this omission, as one not explained by the original authors of the Code, 
and observe, 

“ It seems to us, considering how much the women of India are under the 
power of their husbands, that such a plea may more properly be allow ed m 
this country than in England, 

Mistake will be no justification, unless it is a mistake of fact, and 
not invariably then. The criterion is to inquire, whether assuming 
the fact to be, as it was erroneously supposed to be, the act done in 
consequence was lawful. A man who shoots an inmate of the house, 
Avho comes into his room at night, supjmsiug him to be a burglar, 
w'ould be justified ; because if his supposition w'ere correct, he would 
have authority under s. 103 to kill the offender. But if he fired out 
of his window' by day at the same person, supposing tliat he was 
trespassing upon his paddy field, this would not be justifiable, for 
an actual trespasser could not lawfully be so assailed. 

I^Iistakc, or ignorance of law, is no ground of defence, the general 
rule being, that every person who has capacity to understand the 
law is presumed to have a knowdedge of it. And so far is this 
principle carried, that it has been held that a foreigner could not 
be allow'ed to show as a justification of his act, (though be might in 
mitigation of punishment), that it was no offence in his own country', 
and that he was not aware it was considered wrong where lie was 
tried. And, however hardly it may bear in some few cases, it b evi- 
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dent that the nile is a necessary one. If a criminal could get off by 
pleading ignorance of law, convictions would probably be rare, nor 
could society exist for a year, if even a sincere belief in the propriety 
of his conduct could justify any one who chose to murder or steal. 
(Arch. 19.) 

AYhere however an act was innocent before, and was for the first 
time made an offence by statute, a physical impossibility that the 
prisoner should have known of the statute was held to be a bar to a 
conviction. Accordingly in such a c.He, the parties were allowed to 
show that they were at sea when the statute was passed, and that they 
could not possibly have been aware of it, (Ibid.) 

By s. 52 the words “in good faith” are interpreted as implying 
due care and attention. 

Sections 77, 78 extend to Judges and persons acting under their 
orders a protection from criminal process somewhat, though not alto- 
gether similar to that which has already been granted to tliem in the 
CMse of civil suits* by Act I of 1850. One difference between the two 
Acts is with regard to oHiccrs, who are not protected jinder s. 78 unless 
they do “ in good faith, believe that the (>ourt had jurisdiction.” If 
the bailiff hap])ens to be a better lawyer than the Judge or .Magistrate, 
and secs that the order is bcNond the jurisdiction, he will have no de- 
fence if he executes it. This seems very hard upon him, as he cannot 
refuse to execute it without resigning his odicc. or, in tlui case of a 
soldier refusing to carry out an illegal order of a Court Martial, with- 
out exposing himself to be shot. Under Act XVI 1 1 of 1S5() he is pro- 
tected in “ the exiTution of any w'arrant or order, which he would be 
bound to execute, if wdthin the junsdietioii of the person issuing the 
same.” Under the I’olice Acts (XXIV of 18 >9, «. .51, and V of 1801, 
s. 43) a Police OtHcer who has acteil upon a Magistrate’s warrant may 
plead it, in answer to any prosecution brought against him for so 
acting, and the plea is sutticieiit, notwithstanding any defect of juris- 
diction in such Magistrate. — These certainly seem more sensible pro- 
visions. 

It seems vcr\' doubtful wdietlicr s. 77 protects a Judge in respect of 
an act done by him, in a matter where be had no jurisdiction whatever. 
It will be observed that although the Ijogislature had in view the pos- 
sibility of acts done wholly beyond the jurisdiction of the (hjurt, the 
protection wdiich is expressly granted in such a ease to the oflicer, is 
not granted in any such express and positive words to the Judge. 
It may w^ell be said that a Judge can only be acting judicially where 
he is within his jurisdiction. A High Court Judge who chose to 
amuse himself by hearing ca-ses in the Mofiissil could not be said to 
be acting judicially, even though he fancied his Commission extended 
so far. In Calder v. Halket (2 Moo. I. A. 293) this view wms 
taken of a somewhat similar Stat : 21 Geo. III. c. 70, s. 34 provides, 

That no action for wrong or injury shall lie in the Supreme Court against 
any i>er«on whatnoever, exercising a judicial office in the Country Courts for 
<tny judgment, decree, or order of the aaid Court.’* 

It was held by the Privy Council (p. 30ft) that this Statute did not 
protect the Judge where he gave judgment, or made an order, in the 
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honh fide exercise of his jurisdiction, and under the belief of his having 
jurisdiction, where he had not ; but that it only operated to the extent 
of “ protecting tliem from actions for things done witliin their juris- 
diction, thou^h erroneously or irregularly done, leaving them liable for 
things done wholly without jurisdiction ** 

In either case the Act only applies where the defendants have u^jcd 
“ due care and attention,” (s. 5*i) or, in the language of tiie I’rivy 
Council, “ where parties h tnnfide^xA not abmrdly believe that they are 
acting in pursuance of Statutes, and according to law.” (I Moo. 1. A, 
379.) Knowledge is the great criterion upon thi» point. As the Pri\y 
Council say in Calder v. ILdket. (2 Moo. P. 309.) 

“It is well settled that a .Judge of a Court of Her wd in England, with 
limited juri.sdictiotj, or a Justice of tlie Peace, acting judicially, with a 
fijjccial and limited authority, is not liable to an action t»f tresj as.s for acting 
without jurisdiction, luilcss he had the kiiowle<ige or means of knowledge 
of which he ought to have availed himself, of that xsliich constitutes the 
defect jurisdiction.” 

Accordingly whore a .Tudgo took proceedings against a European, 
over whom he had no juri^vlictiou, it was hehl that he was protected 
under 21 Geo. 111. c. 70, s, 3 4*, because 

“ It did not aj>pcar fr«>m the evidence in the ca^e that the deft*iidant w.as 
at any time informed of the European character of the plaintitf, nr knew it 
before, or had sucli information a.s to make it incumbent oa him to ascertain 
that fact.” (Ibid. p. 310) 

On the other hauil the protection gi\cn to an ofTiecr under s. 77 
will often depend upon whether he ])roft sses to be aeting jiulicially 
or not A Colleetor acting under the Madras Regulations V. and IX. 
of 1822, or under the Bengal Act X. of 1859 will be protected, since 
he comes under the terms of s. 19. But if he were merely arranging 
a regime question, he would not be acting judicially at all. 

The nature of the acts to w hich piotection is given was pointed out 
by the Privy Council in the same case, (p 301) where the\ said, 

“It is not merely in respect of acts in Court, acts Curnt that 

a Judge has an immunity, but in respect of all acU of a Judicial nature ; and 
an order under the t>eal of the Foujdary Court, to bring a n.ative into that 
Court, to be there dealt with on a criminal charge, is an act of a judicial 
nature, and. wdiether there was irregularity or error in it, or not, would 
dispunishable by ordinary process of law'.” 

The words ‘‘ Judge” and “ Court of Justice” are defined by ss. 19 
and 20. • 

80. Nothing is an offenoo which is done bv ac:i- 
. ^ dent or misfortune, and without any 

doing of a lawful cnuunal vutentiou or knowledge, in 
the doing of a lawful act in a lawfid 
manner, by lawful .means, and with proper care and 
caution. 


Itfustraiion, 

A is at a work with a hatchet ; the head flies off aiul kills a man 
who is standing by. Hei’e, if there was no want of pro[>er caution on 
the part of A, his act is excusable and not an offence. 
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In cases of accident the two material questions are, first as to the 
innocence of the act really intended, and secondly as to the caution 
with wliich it is done. If a horse runs away with its rider, and kills 
some one in the road, this will be merely accident ; but it woidd be 
otherwise, though the immediate act was beyond the prisoner’s control, 
if he has himself by his own misconduct, brought such a state of 
things about. Where two omnibuses were racing, and one ran over a 
man, the defence was, that the horses were riiuuing away, l^lttcsoil, 
J., in chai'ging the Jury, said, 

“ The ipiestlon is, whether j’ou are satisfied that tlic prisoner was driving 
in such a negligent manner that, by reason t>f his gross negligence, bo had 
lost the command of his holies ; and tii.it depends on whether tlie horses 
were unruly, or whether you believe th.it he li id been racing w ith the other 
omnibus, and had so urge I ids horses that ho could not stop them ; bec.inie 
however he might be endeavouring to stop them aftcrw.iids, if he h.ul lost 
the command of them by his own act, he would be amswcrablc.” (1 iius&. (ioO.) 

As to the second point, 

“ The caution which the law requires is not the caution that c.an 

be used, but such re.isonable precaution as is n^ed in himilar cases, ami has 
been found by long experience, and in the ordinary couri^e of thing* to an- 
swer the end.” (Alison Grim. L 143 ) 

Where a man cliscliarged his gun before he went out to dinner, and 
on returning took it up and touched the trigger, when it went off and 
killed his wife, the fact being that it had been loaded in bm ab'^imce, 
and without his knowledge ; Mr. Justice Fo'>ter direc ted an aeipultal, 
“ being of opinion, upon the ivhole evidcMiee, that he iiad re.isonablt; 
ground for believing the gun was not loaded.” (Foste r, (.'r. L. 2 bo.) 
And so in another case, tlie prisoner was charged with having fired a 
fowling piece, loaded with small shot, in a field within an easy shot of 
a high road, where persons frt*(pieiitly passcel, and in the direeti^i of 
the road, and killed a girl who was passing at tlie tune. It appeared ni 
evidence that the shot was really a long one, lK*ing above jifi\ \ arils, 
and that it proved fatal only by one of the leads ha\ing unfortunately 
penetrated the child’s eye, while the other shot hardly penetrated the 
skin. The Court held the death aeei.ientai in these circumstances, and 
so the jury found. (Alison. Crim. L. 144.) 

81 . Nothing is an ofthnee mereb' by reason of its 

Act likely to done witli tlie knowledge that 

cause harm; but it is likely to caiise harm, if it be done 
done without a cn- without any Criminal intention to cause 

minal intent, and J , i o -.i o .1 

to prevent other harm, and in good laith lor tho pur- 
pose of preventing or avoiding other 
harm to person or property. 

Explanation . — It is a question of fact in such a 
case, whether the harm to be prevented or avoided 
was of such a nature, and so imminent, as to justify or 
excuse the risk of doing the act, with the knowledge 
that it was likely to cause harm. 
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llluitratiom. 

(a) A, the Captain of a Steam Vessel, suddenly and without any 
fault or negligence on his j>art, finds himself in such a position that, 
before he can stop his vessel, he must inevitably run down a lx)at B, 
with 20 or 30 passengers on l>oard, unless he changes the course of his 
vessel, and that, by changing his course, he must incur risk of run- 
ning (lown a boat C with only 2 passengers on board which he may 
possibly clear. Here, if A alters his course without any intention to 
run down the boat C, and in g^jod faith for the purpose of avoiding the 
danger to the pcissengers in the boat B, he is not guilty of an ofience, 
though he may run down the boat C by duing an act which he knew 
was likely to cause that effect, if it he found as a matter of fact that 
the danger which he intended bj avoid was such as to e .cu.^e him in 
incurring the risk running down the boat C. 

(/>) A ill a great fire pulls down Inmses in order to prevent the 
coutiagnition fif>ni s[>readiiig. He does this with the intention, in g<>od 
faith, of saving huinaii life or prop^y. Here, if it l^e found that 
tlic lianii to be jireveiited wjis of such a nature and so imnaiieiit as 
to exciLse A’s act, A is not guilty of the offence. 

This Section is very obscure. Eveiy person is supposed to intend what 
he knows will hnpjien. If he knows that an act will cause harm, he is 
supposed to intend harm, and an intention to do harm is prhna facie 
criminal. \Ne are not told except b\ the illustrations, uhat are the 
circuni^itances under which such an act could be done >\ithout a crimi- 
nal intention Nor are we told whether the harm to be prevented or 
avoided must be harm to others, or may be merely harm to the person 
himself. 

Looking at the illustrations, it would appear that the words “ if it 
be done without any criminal intention to cause harm,*' must be taken 
to mean very mucli the same thing as the clause which follows them ; 
and that the whole section comes to this, tliat where a man reasonably 
believing that injury to some one is inevitable, honestly does that 
which he thinks will produce the smallest amount of injury', he is not 
to he held liable for the harm which actually results. Take for instance 
such an extreme case as that of the (ieneral u ho scut a small party of 
men to stand over a mine, with the deliberate intention that they 
should be blown up, in order that tlie rest of the division might pass 
over in safety. 

The more important question remains, whether a man is justified in 
doing an injurv to others to prevent an injury to himself? For instance, 
if he is starving may he steal ? The explanation furnishes no assistanet% 
for it diH»9 not inform us what sort of harm it is, which is of such a 
nature and so imminent as to justify the act. I conceive that unless 
in enses which come under ss. 96-105, the harm must be harm to 
others, and in general harm of a public character. The English 
Jurists arc all agreed that no aiuouut of necessity will justify a man 
in stealing clothes or food, however much his wants may go in 
mitigation of his punishment. (1 Hale 54. 2 East. P. C, 698.) And 
the rule of Scotch law is the same. (Mison. Crim. L. 674.) And 
so the framers of the Penal Code say, ^Note p. 21.) 

** Nothing is more usual than for thieves to urge distross and hunger as 
excuses for their thefts. It is eertmn, indeed, that many thefts are com- 
mitted from the pressure of distress so severe as to be more terrible than the 

6 
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punishment of theft^ and than the disgrace which that punishment brings 
with it to the mass of mankind. It is equally certain that when the dis- 
tress from which a man can relieve himself by theft is more terrible than the 
evil consequences of theft, those consequences will not deter him from com- 
mitting theft. Yet it by no means follows that it is irrational to punish him 
fortheA. For though the fear of punishment is not likely to keep any man 
from theft when he is actually starving, it is very likely to keep him from 
being in a starving state. It is of no effect to counteract the irresistible 
motive which immediately prompts to theft. But it is of great effect to coun- 
^ract the motives to that idleness and that profusion which end in bring- 
ing a man iuto a condition in which no law will keep him from committing 
theft.” 

The only instance in which the English law admits that one man 
may sacrifice the rights of an innocent man for his own interests, is 
such a case as that of two shipHjrecked men getting upon a plank which 
will only support one, where either may thrust oft* the other, if he can. 
(1 East. P. C. 294.) But here plaiuly the only question is whether one 
or both are to perish. 

Lord Hale observes, however, that, 

** By the Rhodian law, and the common maritime custom, if the com- 
mon provision for the ship’s company fail, the master may under certain 
temperaments break open the private cheats of the marines or passengers, 
and make a distribution of that particular and private i>ro vision for the pre- 
servation of the ship’s company.” (1 Hale. 55 ) 

And so I have no doubt it would be lawful to do in the case of a 
town besieged, where it was indispensable for the safety of all that 
the provisions should be equally divided. 

82 . Nothing is an offence wliicli is 
dw 7 y^^of a child under seven years of 

age. 

83 . Nothing is an offence which is done by a 

Act of a child above seven years of age and 

above 7 and under Under twelve, who lias not attained 
12 y^rs of a^, sufficient maturity of understanding to 
cient maturity of judge ot the nature and consequences 
understanding. conduct on that occasion. 

These sections leave the law very much as it is in England and 
Scotland, making allowances for the comparative precocity of children 
in the East. Accordingly to English law, life is divided into three 
periods. Up to seven years there is an absolute incapacity for crime, 
and this is so enacted by s. 82. After fourteen, a youth is in precisely 
the same state as to criminal responsibility as any grown man. s. 83, 
makes this period of responsibility come two years earlier. In the 
intermediate period criminal responsibility depends upon the state of 
the mind, and this also agrees with s. 83. Nothing is said in the Code 
however upon the presumption which is to be drawn, in the absence 
of all ev idence, as to whetlier a child in this transition stage is of suffi- 
cient maturity to be called to account for its actions or not. 
Possibly this was passed over as being a matter of evidence. 
The CommissioneiB however in their First Beport 1846, s. 117, 
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say iri reference to this Section ** It would seem from this that main- 
rity of undentanding is to be presumed in case of such a child unless 
the negative be proved on the defence.** It is difficult to see why 
there sho\ild be any presumption that a child who, only a week ago, 
was absolutely exempt from punishment on the score of immaturity, 
should be presumed after seven days have elapsed to be of mature 
mind. It is also difficult to sec how a negative could possibly be 
proved, in the case of any child above seven. According to English 
law during this second period. 

An infant shall V>e prlmd facie deemed to be doli incapax, and presum- 
ed to be unacquainted with guilt ; yet this preBucipti< <n will diminiish with 
the advance of the ofiender's vearH, and Jfill depend upon the particular 
facte and circumstances of nis case. Ae evidence of malice, hi>wever, 
which is supply age, should be strong and clear beyond all donbt and 
contradiction.^ (1 Kuss. 2.) 

The onus of proof therefore will in all cases lie upon the prosecu- 
tion. Accordingly instances are to be found in which children so 
young as eight ye.irs have been hung, the evidence showing them to 
have had a perfect knowledge of the nature of their act, and a steady 
determination to perpetrate it. One remarkable instance is mentioned 
by Mr. Itussel. A boy of ten and a girl of five \ears old were living 
together in the same hoii^e, the latter was missed one day, and after 
considerable search her body was found buried in a dunghill and shock- 
ingly mangled. The boy, when questioned, at first denied all know- 
ledge of the matter. When the (Vjroner's Jury met he was again 
charged, but j)crbistcd still m his denial. At length being closely in 
terrogateil, he fell to crying, and said he would tell the whole truth. 
He then sahl that the child had been used to foul herself in bed ; 
that she did so that morning, (which w^as ascertained to be untrue) 
that thereupon he took her out of her bed, and carried her to the dung- 
heap, and with a large knife, which he fouiul about tlie house, cut 
lier in the manner tlie body appeared to be mangled, and buried her 
ill the dungheap ; placing the dung and straw that was blootly under 
the body, and covering it up with what was clean ; and having so 
(lone, he got water and washed himself ns clean as he could. He was 
ultimately convicted upon lus own confession corroborated by other 
circnimstaiws, and his case was refcrriHl for the opinion of all the 
Judges, who unanimously agreed, “that there wei*e so many cireuni- 
stanees stated in the report which were undoubtedly tokens of u hat I^oitl 
Hale calls a mischierons discretion, that he was certainly a proper sub- 
ject for c^ipital punishment, and ought to sutTcr ; for it would be of a 
very dangerous consequence to have it thought that cliildren may com- 
juit such crimes with impunity.** (I Kuss 2 — 5. Arch. 12.) Practi- 
cally, the boy was not executed, and probably the humane spirit of the 
present age w^ould refuse under any circumstances to carry out the ex- 
treme sentence of the law upon one so young. Still the case is of 
value as exemplifying the maxim, maittia siivplet mtateni ; a miscUiev- 
ous discretion makes up for want of years. 

There is another point which is not referred to in 8. 83, pos- 
sibly as being also a matter of evidence : I refer to the invincible pre- 
sumption raised by the English law that up to fourteen there is a 
physical incapacity for the crime of rape. (Arch. 12.) It will 
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be observed that the only ground of exemption under s. 83 is 
mental immaturity ; but where a particular crime involves a certain 
organic power which is invariably wanting up to a certain age, it 
seems only fair to raise a presumption that up to that age the crime 
cannot be committed. Admitting the principle to be a correct one, it 
may be doubted whether exactly the same time would be fixed in this 
country, taking the precocious maturity of Hindoos into consideration. 
With respect to offences upon girls, the legislature seems to assume 
that they come to maturity two years earlier here tlian in Europe. 
(Compare the Indian Act 9 Geo. IV. c. 74, s. 65 with the correspond- 
ing Enijlish one 9 Geo. IV. c. 31, s. 17.) And possibly the 
same view might be taken in the ease of a boy charged with rape. 
Where a boy only ten years old, w'as convicted by the Futwa of rape 
on a girl only three years old, the Court of N. A. viewed it as an at- 
tempt only, and punished it as a misdemeanor, with one year’s ipipri- 
sonment. (I M. Dig. 190, § 636.) 

Under the Cr. P. C. s. 433 where any person under sixteen shall 
be sentenced to imprisonment for any olfence, the Magistrate or Court 
passing the sentence is authorised to direct the confinement of the of- 
fender in a reformatory recognised by Government, instead of consign- 
ing him to jaih 

84. Nothing is an offence which is done by a 
person who, at the time of doing it, 
oftnLundS'!" by reason of unsoundness of mind, is 
incapable of knowing the nature of the 
act, or that he is doing wliat is eitfier wrong or con- 
trary to law. 

Every one at the afce of discretion is by law presumed to be sane 
and accountable for actions, unless the conlrary be pro\ctl. And 
]f a lunatic has lucid intervals, the law prc‘,umcs the offence to have 
been committed in a lucid interval, unless it appears that he was actu- 
ally under the influence of his diatemper at the time, (1 Kuss. 0 ) or 
that a fit of madness had existed a very short time jnvNiously. (Alison 
Cr. L. 652, 659, j And in all cases, where the commission of the crime 
is aclmitted, but this, or any other, inciipacity, is alleged, the onus of 
proving it lies upon those who set it up, and if they fail to prove it 
affirmatively to the satisfaction of the Judge, he is bound to convict. 
(Reg. V. Stokes 3 0. and K. 185 ) 

Defect of understanding is of three sorts. Idiocy, Lunacy, and that 
which is merely temporary and artifical, being brought on by drunken- 
ness, opium eating or such like cause. 

Idiocy is the ordinary ca.se of one who has never had any reason, 
or lucid interval, from his birth. It is generally easy of proof, as being 
a matter of notoriety, and of cour.se when established is u complete de- 
fence. One who was deaf and dumb from birth used formerly to bo 
also assvimed to be an idiot, since he had no means of acquiring infor- 
mation as to the law of the land, or learning the distinction between 
right and wrong. (Arch. 13.) The presumption, however, might bo 
rebutted by showing that he had the use of his understanding, and of 



ACTS DONE BY LUNATICS. 


45 


course would vanish, if it were proved that he had been fully in- 
structed, as many have been by the well known discoveries in the 
art of teaching such persons. Great caution would be requisite how- 
ever before such a conviction could be considered satisfactory. 

Lunacy presents much greater difficulties on account of the number- 
less phases wliich it presents, and the imperceptible degrees by which 
it dwindles down into something little beyonrl eccentricity, or oddity 
of manner. In the majority of cases, whcie a prisoner is shown to be 
a violent madman, dangerous to all around him, or to be mentally 
estranged from mankind, incapable of thinking or acting like a human 
being, the matter is simple enough. IVovidcnc^ has not left him that 
amount of reason which is necessarj' to make him accountable for his 
acts. If this state of mind is subject to lucid intervals, the further 
fjuestion is introduced whether the act was perpetrated in a lucid 
interval or not. lint often the insanity is of a different type ; — 
the delusion is only partial — a monomania as it is c«dlcd — which 
affects him on particular points or in respect to particular persons, 
lea\ing him as to other matters in the ordinary state. How is his 
a(‘t to be judged of when it is comn*eted with the subject of his 
(Itlusion ? How, when it has no connection with it r May a man 
justify a larceny on the ground of a belief that he is Emperor of China, 
or can he be acquitted of murder because he conceived that the mur- 
dered man was an enemy to his count r}* ? 

d'hesc points have all undergone rcpratetl discussion, and probably 
the most clear and lucid treatment of the (iitire matter will be found 
in the answers given hy the Ewglish Judges to certain (piestions pro- 
posed to tluun by the House of I.ords, in the case of Reg. v. 
M’Xaughten, and quoted in Aichbold (15-17.) The questions were as 
fullow’s : 

Ht. What is t!ic law reepecting alles^cd erimes committed by pt^rsona 
afilieted with inaane m respect of one or iimre jurtn vilar !sid>jeets 

ox ]>crstnirt , as, for instance, wliere, at the time of the «oniniw*«u»n of the 
alleged crime, the accused knew he acting contrary tt> law, hut did 
the a<*t coniplAuied with a view, under the inllueiice of iiwaiie dclu^ion, 
of redressing or revenging some tfUpiKTi*4ed grievance or inj'.ry, or of ]>ro- 
ducing some public l>cnctit ? 

** *iiid. What are the proiK*r questions to ]»e submittetl to the Jury when 
a ]>erson, alleged to l>e atHiete<l with iu*«.ane delusion resj>ecting one or iiiort' 
particular subjects or |>erHons, is chargeil w ith the oonunissioti of a crime, 
(inunler, ft>r example,) and ins.uiity i.s set up as a defence ^ 

3nl. In wh.'it terms ought the question to Ih» left to the Jury' as to 
the pn.siintTH state of mind at the time when the act was committed * 

ith. If a person, under an insane dtdusion as to the existing facts, 
commits an offence in consequence thereof, is lie thereby excusisl f 

*‘.5th. Can a moilicAl ir.an, conversant with the disease of insanity, who 
never saw the prisoner ]>reviou8 to the trial hut who was privsent during 
the whole trial, and the examination of all the witness<>8, K' askeil hia 
(»pinion as to the state of the prisoner's mind at the time of the commission 
of the allegetl crime, or his opinion whetlier the prisoner was conscious, at 
the time of dt>ing the act, that be was acting contrary to law', or whether 
ho was lalioiiruig under and what delusion at the time 

To these questions the Judges (with the exception of Maule, who gave 
on kU own ai'count a more qualified answer) answcrevl as follow’s t — 

To the first question Assuming that your Lordship's inquiries are 
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confined to those persons who labour under such partial delusions only, 
and are not in other respects insane, we are of opinion, that, notwithstand- 
inc the party did the act complained of with a view, under the influence 
of insane delusion, of redressing or revenging 8i)me supposed grievance or in> 
jury, or of producing some public benefit, he is nevertheless punishable, 
according to the nature of the crime committed, if he knew, at the time 
of committing such crime, that he was acting contrary to law, by which 
expression we imderstand your Lordships to mean the law of the land.** 

To the 2nA and 3id questions That the jury ought to be told in all 
cases that every man is presumed to be sane, and to possess a sufficient 
degree of reason to be responsible for his ciiines, until the contrary be prov- 
ed to their satisfaction ; and that, to establish a defence on the ground of 
insanity, it must be clearly proved that, at the time of the committing 
of the act, the party accused was labouring under such a defect of reason, 
from dise ISO of the mind, as not to know the nature and quality of the 
act he wa< doing, or, if he did know it, that he did not know he was doing 
what was wrong. The mode of putting the latter ]>art of the question to 
the jury um these occasions has generally been, whether the accused, at the 
time of doin:? the act, knew the difference l>etween right and wrong, which 
mode, though rarely, if ever, leading to any mistake with the Jury, is not 
as we conceive, so accurate when put generally, and in the alwtract, as 
when put to the party’s knowledge of right and wrong in respect to the 
veiy act with which he is charged. If the ques'tiiin were to be put as to 
the knowledge of the accused, solely and exclusively with reference to the 
law of the land, it might tend to confound the Jury, by inducing them to 
believe that an actual knowledge of the law of the land was essential in 
order to lead to a conviction, whereas the law is administered u})on the 
princi}»le that every one must Ihj t.iken conclusively to know it, without 
pn»of that he does know it. If the accused was conscious that the act was 
one which he ought not to do, and if that act was at the same tune con- 
trary to the law of the land, he is punishable ; and the usual course, 
therefore, has been to leave the question to the Jury, whether the j>arty 
accused had a hufKcient degree of reason in know that he w'as doing an 
act that was wT<»ng ; and this course, we think, is correct, accompanie<l 
with such observations and explanations as the circumstance of each par- 
ticular case may require.” 

To the fourth question : — “The answer to this question must of course 
depend on the nature of the delusion ; hut making the same assumptum as 
we did before, that he labours under such partial delusion only, and is 
not in other respects insane, we think he must be considered in the same 
situation as to resiionsibility as if the facts wuth respect to which the 
delusion exists were real. For exam])le, if, under the influence of his 
delusion he supposes another man to be in the act of attem]»ting to take 
away his life, and he kills that man, as he supposes, in sclf-ilefencc, ho 
would be exempt from punishment. If his delusion was that the deceased 
has inflicted a serious injury to his character and fortune and he killed 
him in revenge for such supposed injury, ho would be liable to puaish> 
ment. ” 

And to the last question : — “We think the medical man, under the cir- 
curastances supposed, cannot in strictness be asked his opinion in the terms 
above stated, liecause each of those questions involves the determination of 
the truth of the facts deposed to, which it is for the Jury to decide ; and 
the questions are not mere questions upon a matter of science, in w'hich 
case such evidence is admissible. But where the facts are admitteil or not 
disputed, and the question becomes substantially one of science only, it 
may be convenient to allow the question to l>o put in that general form, 
though the same cannot be insisted on as a matter of right.” 

It is a wise caution which was given by Baron Hume not “ to 
receive as evidence of madness the atrocity or brutality of the act itself 
that has been done, though there has been no previous symptom of 
the disease.” (Alison. Crim. L. 653.) In many remarkable trials in 
England an attempt has been made to set up insanity on this ground, 



CBIMIKAL LUNATICS. 


47 


but the Judges have always strenuously resisted the introduction of a 
principle, which would make a criminal safe in proportion to the 
barbarity of his acts. Mere crime, however savage and purposeless, 
is unfortunately only too consistent with all that we know of human 
nature. And it is also most necessary to remember, that mere 
oddity of manner, a half craziness of disposition, if \inaccompaiiied 
by an obscuring of the conscience will not avail the prisoner.’* 
(Alison. Crirn. L. 655.) The evidence must prove an alienation of 
reason, perverting the moral sense. 

The Crim. P. C. Chap. XXVII. contains ndcs for the treatment 
of lunatics. Where a prisoner against whom a charge is preferred is 
shown to be of unsound mind and incapable of making his defence, 
the case is to be postponed, but to continue pending, and the prisoner 
is to be released on bail, or kept in custody according to the character 
of the offence charged, (ss. 388 — 392.) 

“ WTienever any person is acquitted, upon the ground that at the time at 
wliit'h he is chargea to have c(onmitted an offence, he was, by reason of un- 
Boiiitdnesti of mind, incapable of knowing the nature of the act chargetl, or 
that he was doing wliat was wrong or contrary to law, the finding bhall 
state siKJcially whether he committed the act or not” (s. 393.) 

The case is then to be r ported to the Local Government, who may 
commit the person to custody in a Lunatic As\lura or other safe place, 
(s. 394) or hand him o\cr to his friends for safe keeping, (s. 397.) 
If committed to a Imnatic Asylum under s. 394 he can only be releas- 
ed upon the report of a CoinmiS''ion, to the effect that “ they consider 
that he can be ^et at liberty without danger to himself or any other 
person.** (s. 395. cl. 3.) 

In addition to the powers conferred by this Act, provision has been 
inaile by Act 11 and 15 Viet. c. SI, for the removal from India of 
persons charged with offences, and ac(jiiitted on the ground of in- 
sanity. Section 1 makes it lawful for the person or persons, adminis- 
teiing the (iovernment of the Presidency in which such person shall 
be in custody, to order such person to be removed from India to any 
part of the lAiited Kingdom, there to abule the Order of Her Majesty 
concerning his or her safe cubtody, and to give such directions for en- 
abling such Older to be carried into effect as may be deemed proper. 

8(*ct. 4 pro\idcs for the recovery from the lunatic of the expenses 
so incurred. 

S.'S. Nothing is an offence whicli is done by a 
person wlio, at tlie time of doing it, 
Act of a penwn jg reason of intoxication, incapable 
incut by rea»oii of ot kiiowing the nature of the act, or 
he is doing what is either wrong 
or contrary to law ; provided that the 
thing which infoxicated him was administered to him 
without his knowledge or against his will. 

86. In cases where an act done is not an offence 
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unless done with a particular know- 
» pSucuKtent or intent, a person who does the 

or knowledge com- act in a State of intoxicatiou shall be 
liable to be dealt with as if he had the 
same knowledge as he would have had 
if he had not been intoxicated, unless the thing which 
intoxicated him was administered to him without his 
knowledge or against his will. 

The effect of tliese Sections is to enact that wliicli has always been 
the common law upon the subject. 

Drunkenness, when voluntarily brought on by a person’s own act, 
is no excuse for any crime committed while in that state. It could 
never be endured that one who has been given reason to guide his 
conduct, should first deprive himself of its aid, and then plead the 
incapacity which he had himself brought on, as exculpating him from 
guilt. (Arch. 14.) And on this point the Mahometan law is exactly 
the same. (1 M. Dig. 153, § 312 : 3 M. Dig. 124. § 149.) But it 
would be different if the intoxication were accidental, or if it w'fo'c 
produced by the acts of others, to which tlie prisoner w^as no party. 
In such cases, he could not be responsible for the drunkenness, which 
he had not anticipated, nor for the crimes commitfted wdiile under its 
influence, as he was not then a rational being. And the same rule 
applies, where repeated and voluntaiy instances of intoxication have 
brought on a state of permanent madness, or such an affection as 
delirium tremens, during the paroxysms of wliich the sufferer is no 
longer a voluntary agent. It would be rather hard to connect a 
murder perpetrated wdiile in such a state, with a scri(‘s of faults, com- 
mitted years ago and perhaps long since repented of w ith bitter tears. 
(Arch. 14.) 


Act not intended 
and not known to 
be likely to cause 
death or grievous 
hurt, done by con- 
sent. 


87. N othing, which is not intended to cause deatli 
or grievous hurt, and which is not 
known by the doer to be likely to 
cause death or grievous hurt, is an of- 
fence by reason of any harm which it 
may cause, or be intended by the doer 
to cause, to any person above eighteen years of age, 
who has given consent, whether express or implied, 
to suffer that harm ; or by reason of any harm which 
it may be known by the doer to be likely to cause 
to any such person, who has consented to take tho 
risk of that harm. 


Jlbistration. 

A and Z agree to fence with each other for amiisompnt. Tliia agree- 
ment implies the consent of each to suffer ai^ harm which in tho 
courae of such fencing, be caused without foul play ; and if A, 
while playing fairly, hurts Z, A commits no offence. 
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88. Nothing, which is not intended to cause 

death, is an offence by reason of any 
Act not intended harm wliich it may cause, or be in- 
d^n.e'bytmsent hi tended by the doer to cause, or be 
good hith for the known by the doer to be likely to 

benefit of o i>erm)u. .. v v ni. 

cause, to any person tor whose benefit 
it is done in good faith, and who has given a con- 
sent, whether expi’ess or implied, to suffer that harm, 
or to take the risk of that harm. 

lUustratioiU 

A, a surgeon, knowing that a particular o}>e ration is likely to cause 
the death of Z, wlio suffers uiuler a painful coniplaint, but not intend- 
ing to cause Z’s death, and intending, in good faith, Z’s benefit, jKirfonns 
th.it operation on Z, with Z’s consent. A has committed no offence. 

89. Nothing, which is done in good faith for the 

benefit of a person under twelve years 
faith f!rtV“ilne! ago, or of unsouiid mind, by or by 
ht of a ciiild or consent, either express or implied, of 
nS" i)V^ m- guardian or other person having 
emsent of guardi- lawful charge of that person, is an 
offence by rea.son of any harm which 
it may cause, or be intended by the doer to cause. 

Provisoes known by the doer to be likely 

to cause, to that person : Provided — 

First. That this exception shall not extend to the 
intentional causing of death, or to the attempting to 
cause death ; 

Sccondh/. That this exception shall not extend to 
the doing of anything which the person doing it 
knows to bo likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Thirdlij. That this exception shall not extend to 
the voluntary causing of grievous hurt, or to the at- 
tempting to cause grievous hurt, unless it be for the 
purpose of preventing death or grievous hurt, or the 
curing of any grievous disease or infirmity ; 

Fourthly. That this exception shall not extend 
to the abetment of any offence, to the committing of 
which offence it would not extend. 
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Illustration, 

A, in good faith, for his child’s benefit, mthout his child’s consent, 
has his child cut for the stone by a surgeon, knowing it to be likely 
that the oj)eration will cause the cliild’s death, but not intending to 
cause the child’s death. A is within the exception, inasmuch as his 
object was the cure of the child. 

90. A consent is not sucli a consent as is intended 

„ , by any Section of tliis Code, if the 

Consent known i i i 

to be given under consent IS giveii ov a peisoii uiider 
fear of injury, or under a niisconccp- 
tion of fact, and if the person doing 
the act knows, or has reason to believe, that the con- 
sent was given in consequence of such fear or mis- 
conception — Or 

If the consent is given by a person who, from un- 
r. 1 , . 1.11 soundness of mind or intoxication, is 

Consentofachtld , , i , i ii i i 

or person of un- Unable to Understand tlie nature and 
sound mind. consequence of tliat to which he gives 
liis consent ; or, unless the contrary appears from 
the context, if the consent is given by a person who 
is under twelve years of age. 

91. The exceptions in Sections 87, 88, and 89 do 

not extend to acts whicli are offences 
off^c^lS^nd® independently of any harm which 
enUy otharmcaus- they may causc, or be intended to 
cl4"nting.are”ot cause, or be known to bo likely to 
within Oie except- cause, to the pcrsoii giving the con- 

tioDs in Sections . ' i ii' i'l i 

87, 88, and 89. Sent, OF on wliosc bclialt the consent 

is given. 

Illustration. 

Causing miscarriage (uuleas caused in good fiiith for the inuTVisc of 
saving the life of the woman) is an ofieiice indejHiiulently of any harm 
which it may cause or be intiindotl to cause to the woman. Therefore 
it is not an offence “ by reason of such harm and the consent of the 
woman or of her guardian to the causing of such miscarriage does not 
justify the act. 

92. Nothing is an offence by reason of any liarm 

Act done in wd cause to a person for 

faith for th^S- whosc benefit it is done in good faith, 

SithLwnwnT" even without that person’s consent, if 
the circumstances are such that it is 
impossible for that person to signify consent, or if 
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„ . that person is incapable of giving con- 

rrovigoes. .*^11 ^ j*® ”xi 

sent, and has no guardian or other 
person in lawful charge of him from whom it is pos- 
sible to obtain coasent in time for the thing to be 
done with benefit. Provided — 

First. That this exception shall not extend to the 
intentional causing of death, or the attempting to 
cause death ; 

Secondly. That this excq>tion shall not extend to 
the doing of anything which the person doing it 
knows to bo likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Thirdly. That this exception shall not extend to 
the voluntary causing of hurt, or to the attempting 
to cause hurt, for any purpose other than the pre- 
venting of death or hurt ; 

Fourthly. That thi.s exception shall not extend to 
the abetment of any offence, to the committing of 
which offence it would not extend. 

Ill mirations, 

(if) Z h thrown from Ins hor>>e, and ia insensible. A, a snrgeon, 
finds that Z refinircs to be trepanned. A, not intending Z s death, but 
in giHid faith, for Z’s benefit, performs the trejiiin before Z recovers hia 
jKiwer of judging fi*r himself. A has committed no ofience. 

Z IS earned otf bv a tiger. A tires at the tiger knowing it to be 
likely that the shot may kill Z, but not intending to kill Z, and in good 
faith intending Z’s benelit. A\s ball gives Z a mortal wound, A 
committed no oflenoe. 

(r) A, a surgeon, sees a chihl aufler an accident which is likely to 
prove fatal unless an o}»inition lie iuirneiiiately performed. The5e ki 
not time to apjdy to the child's guimlian. A i>erforms the ojieratiou 
in suite of the entreaties of the chihl, intending, in gootl faith, the 
chiliVs benefit \ has committed no otlence. 

(d) A is in a hoiLse which is on fire, with Z, a child. People Kdow 
hold out a blanket. A drops the child from the house-top, knowing it 
to bo likely that the fall may kill the child, but not intending to kill 
the child, and intending, in good faith, the child’s lionofit. Here, even 
if the cluld is killed hy the fiill, A has comiuitted no offence. 

Explanation. More precuniary benefit is not bene- 
fit within the meaning of Sections 88, 89, and 92. 

93. No communication made in 
good is an offence by reason of 

any barm to the person to whom it is 
made, if it is made for the benefit of that person. 
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Ulustfalion^ 

A, a surgeon, in good faith, communicates to a patient his opinion 
that ho cannot live. The patient dies in consequence of the shook. A 
has committed no offence, though he knew it to be likely that the com- 
munication might cause the patient’s death. 

Sections 87 — 93 apply to cases in which an act likely to result in 
dangerous consequences is done to a person with his permission or for 
his benefit. These exceptions are as follows : 

1. Acts not intended, or known to be likely to cause death, or 
grievous hurt, are not offences, when done to a person above eighteen, 
who has consented to suiter, or run the risk of the harm. (s. 87.) 

The phrase “ grievous hurt” is defined in s. 320. Of course every 
man is assumed to intend that harm which is the probable result of 
the weapon he uses ; therefore if two persons were to fence with nak(Hl 
swords, though in the most friendly spirit, and one were to kill the 
other, this would be manslaughter. (1 East. ?. C. 268. Foster. 
260.) It is to be observed that this exception only applies where the 
person suffering the harm is above eighteen, and tlierefore a boxing 
match between two schoolboys would be criminal. But it would not 
be criminal for a parent or master to inflict moderate punishment upon 
a child or apprentice, for this is in itself a lawful act, and comes under 
the exception in s. 79. (Arch. 544.) Nor is any act, whether with or 
without consent, an offence, if the harm is of a very slight character, 
(s. 99.) 

The harm done must not be different in kind or degree from uhat 
the person has agreed to run the risk of. Therefoie if two men were 
to begin boxing with gloves, one would not be justified in throwing 
aside the gloves, and striking with his fist. »Suniiarly either of the 
players in a fencing match would be bound to discontinue the moment 
the ])utton fell off his foil. On the same principle all the recognized 
rules of the contest must be observed, for they enter into the estimate 
of the risk. Where two men are sparring, every blow must be fair. 
And so it is laid down in East, (1. F. P. ( 3 . 269.) 

“ That in cases of friendly contests with we.'iiKnis, which though not of a 
deadly nature, may yet breed danger, there should l)e due warning given 
that each party may start upon equal terms. For if two weie engaged b) 

E lay at cudgel^ and the one made a blow at the other, likely to hurt, before 
e was upon his guard, and without warning, and death ensued, the want of 
due and friendly warning would make sucli act amount to manslaughter, but 
not to murder, because 3ie intent was not malicious.” 

It may be questioned whether a prize fight between two adults, 
faiily conducted according to English rules, would be protected under 
this section. Notwithstanding the apparent ferocity of the contest, it 
may well be argued, that it is not on the wliolc likely to cause de ath 
or grievous hurt, and certainly the annals of boxing are in favour of such 
a position, where the combatants arc at all matched. On the other 
hand there is no doubt that the law of England, which countenances 
such sports as fencing, wrestling, and cudgel -playing, always treated 
prize-fighting as absolutely illegal, and even extended the criminality 
to every one present, and countenancing the transaction. (1 Kuss. 
638.) To a certain extent the greater danger of prize-fighting may be 
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the reason for the difiFerence, but probably the real cause is the publi- 
city with which such contests are attended, and the disorderly crowd 
which they collect. Accordingly in cases where no death ensued, the 
English practice is to indict the otFender for riot and breach of the 
peace. (Foster. 260. Reg. v. Billingham 2 C. & P. 234. Keg v. Per- 
kins. 4 C. & P. 537.) Tliis being so, a prize fight w ould still be cri- 
minal under s. 91, independently of any injury intended, or accruing 
to the parties engaged. 

2. No act, not intended to cause death, is to be an offence, if it is 
done for the benefit of the person suffering it ; first ; with the consent 
of such person, being qualified to give sucli consent, and giving it of 
his own free wdll, and with full knowledge of all the facts, (ss. 88. 
90. Secondly ; in the case of persons not capable of giung consent, if 
the consent of the person lawfully in charge of them is obtained ; 
(s. 89.) or thirdly, even without obtaining consent, where under the 
circumstances such consent could not possibly be obtained (s. 92.) 

Tiiese Sections wall have to be very liberally construed, or they may 
prove most dangerous to Medical practitioners, who must take steps, 
often of a most dangerous character, upon the spur of the moment. 

No act which is intended to cause death will be protected. And 
therefore a man who killed a w^oman in order to sa\e her from being 
ravished, or who supplied another with poison, in order to enable him 
to escape from death upon the scaffold, woidd not be wiihiu the ex- 
ception. (See ss. 305, 306 ) But it is no offeuee to do an act before 
the birth of a child, which presents it< being born ali\e, or causes it 
to die after its birlli, when the act is doiu* in good faith for the pur- 
pose of saving the mother’s life. (s. 315.) 

Mere pecuniary benefit will not be sufficient. (Exp s 92 ) I once 
knew" a strange case in w hich a man who had a life ( state in himself, 
entailed upon his children, with rexersion to himself in fee, wanted to 
raise a loan u])on the security of his estate. He had no children, but 
as it was possible he might have issue, the security xvas rejected. 
He hit upon tlic strange idea of having himself castrated in order to 
make pos.sibility of issue extinct ! I need hardly say that the proposal 
to effect this singular covenant against encumbrances w as not simetion- 
ed by his lawyer. The performanee of such an optTation for such 
a purpose would of course be illegal umler this Code ; first, because 
the benefit is not such as is couteinplateil by the act ; secondly, because 
grievous hurt, such as emasculation is declared to he, can only be done 
for the purpose of prexenting death or other grievous hurt, or for cure 
of a TIisease. And therefore a soldier who should aid another in 
mutilating himself in order to procure his discharge, would also be 
guilty. 

As to the consent xxhicli is nceossarv, I eonceixe that exTry proper 
consent should always be pre<unK\l, xvhere the act is in itself pro|>er 
and beneficial ; as for instance a surgical operation. And this is in 
accordance with the principle of the law of evidence, that innocence 
will always be presumed, and therefore xvhere the act is primd facie 
lawTul, but may be uulaxvful by omitting certiiin precautions, it will be 
assumed that those precautions have been taken, until the contrary is 
shown. 
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“ Thus, where the Plaintiff complained that the defendant who had char- 
tered his ship had put on board an article highly inflammable and danger- 
ous, without giving notice of its nature to the master or othei*8 in charge 
of the shi|), whereby the vessal w’as burnt, ho was held bound to prove 
this negative averment,'’ (1 Tayl. Ev. §. Dl.) 

Even where no actual consent could possibly have been given, as in 
the case of a patient who had not bcfii informed of the necessity of 
any operation, and who was suddenly fitiven chloroform, 1 have no 
doubt that the mere fact of his having placed himself under medical 
care, carried with it an implied consent to do every thing necessary 
and proper for a cure. 

The contrary presumption would arise where tlie act was in itself 
apparently unlawful. Therefore a person who had killed or wounded 
another in a struggle, and who pleaded that it was the uecideutai 
result of an amicable contest, entered into by mutual conseut, would 
have to prove his plea. (1 Tayi. Ev. § lib.) 

A more difficult case, but one which might easily happen, would be 
where the party expressly withheld his consent, though the act >veie 
admitted to be for his benefit, and for tlie sole purpose of sa\ing his 
life. Such a case might possibly arise, where a timid patient could 
not nerve himself to undergo an operation, however necessaiy. Such 
a case is not provided for by this act, and should it arise, the surgeon, 
if he wished to be absolutely safe against subsequent charges, would 
be compelled to leave the sufferer to his fate. Of course if sueh a 
charge w’cre brought, and a conviction procured, the punishment could 
be no more then nominal. 

S. 93 was intended by the Coramissiouers to guard against a pos- 
sibility w'hich their ingenuity foresaw', though it is hardly likely ever 
to become a reality. 'Ihe wortls of s. 299 are so uide, that a person 
might commit the offence of culpable homicide by suddenly communi- 
cating disastrous intelligence to a person, w hose state of health was 
such that the shock might readily prove fatal. It seemed to the Com- 
missioners that the Section ought not to be altered so as to exclude 
such an act from the list of offences, because if a person maliciously, 
and for the purpose of killing or injuring another, imparted a shock of 
this species, the act w'as as truly criminal as if a tangible weapon had 
been used. This Section was therefore introduced to proti ct the in- 
nocent, without unduly cloaking the guilty. When we remember 
however that the w’ords “ good hiith” imply due care and attention, 
and that it is expressly stipulated that the communication shall be 
made for the benefit of the person to whom it is addressed, it may be 
doubted whether the danger, supposing there to be any, is much 
diminished. (See 1st Report I84r), §§ 243 — 249 ) 

The clause may also be applied in cases which would otherwise corac 
under tlie head of criminal trespass, (s. 441) or insults, (s. 504.) 

9 4 . Except murder and offences against the State, 

Act to which a punishable with death, nothing is an 

person u comiiei- offence w^hich.is done by a person 

y threats. Compelled to do it by threats, 

which, at the time of doing it, reasonably cause the 
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apprehension that instant death to that person will 
otherwise be the consequence ; provided the person 
doing the act did not of his own accord, or from a 
reasonable apprehension of harm to himself short of 
instant death, place himself in the situation by w’hich 
he became subject to such constraint. 

Explanation 1. — A person who, of his own accord, 
or by reason of a threat of being beaten, joins a gang 
of dacoits, knowing their character, is not entitled to 
the benefit of this exception, on the ground of his 
liaving been compelled by his associates to do any- 
thing that is an offence by law. 

Explanation 2. — A person .seized by a gang of 
dacoits, and forced, by threat of instant death, to do 
a thing which is an offence by law, for example, a 
smith comj)elled to take his tools and to force the 
door of a house for the dacoits to enter and plunder 
it, is entitled to the benefit of this exception. 

This Section differs sli^litly from the doctrines of English and 
Scotch law By EnLclish law, it would appear that a threat of actual 
<leatii, iinpcndinjr at the moment, would be an excuse for the commit- 
tal of any crime except murder. In the last named case, Lord Hale 
lays it down that, 

“ If a man be desperately assaulted, and in peril of <leath, and cannot 
r>ther\vi>w? esccape, unle.'vs to satisfy his assailant’s fun* he will kill an inn^'cent 
jierson then present, the fear and actual force will not aotpiit him of that 
crime and punishment of murder, if he commit the fa^ t ; for he ought ra^er 
to die himself than kill the innocent.” (1 Hale 51.) 

But actual present and continuing: fear of death has been hehl as an 
excuse for joiuiuic iii a riot, for "ivinji: supplies to relnds, and assisting 
them in minor acts of treason, and e\en for joining; and marchiuG; with 
rebels. (1 Uuss. 17, 1 Hale 49 — 51. 1*39.) But in no ease will fear 
of injury to houses or ^oods, or apprehension of personal violence short 
of death, be any excuse whatever ; (^l Buss. 17, Be^. v. 'lyler. 8. C. 
& P. 620) nor will even threats of death avail the prisoner, where 
time permits him to procure the protection of the law. (1 Hale 51.) 

By Scotch law it is laid down that, 

“iThe excuse of compulsion will onlj^ avail if the pri.-«oner was in such 
A situation that he could not resist without manifest ]>eril to liis life or 
property.” (Alison. Crim. L. 672.) 

Accordingly the plea of compulsion was held sufficient upon indict- 
ments for high treason and piracy In all the cases cited by Mr, 
Alison the fi*ar was a fear of immediate death, and I am inclined to 
think that the proposition as to peril to property being sufficient justi- 
fication for crime is too widely stated. 
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Under s. 94 the compulsion must be such as is required by English 
law, and in the cases of murder and waging war against the Queen, 
(s. 121) even this plea will be insufficient. 

95. Nothing is an oftence by reason that it causes, 
or that it is intended to cause, or that 
siigiuharur"**''^ known to be likely to cause, any 
harm, if that harm is so slight that 
no person of ordinary sense and temper Avould com- 
plain of such harm. 

This a novel but a useful Section. It is plain that the/* person 
of ordinary sense and temper” must be taken from the class to which 
tlie actudl complainant belongs. Gross language and even personal 
violence may be so common among members of a particular class of the 
community, that such acts may be done by one to another without 
any idea that any just ground for complaint is given. Similar acts in a 
different rank of life might necessarily exhibit an intention to insuk and 
injure. The section is valuable as allowing the judge a means of evad- 
ing tae strict letter of the law, wlienuver merely litigious charges are 
brought under such Sections as 211 1, 21^5, 503, &c. 

The original framers of the Code in their Notes (p. 81) say of this 
clause, that it 

Is intended to provide for those cases which though, from the imjierfec- 
tions of language, they fall within the letter of the penal law, are yet not 
within its sjnrit, and are all over the wo? Id Cf)nsi(h*i*cd by the public, and are 
for the most part dciilt with l»y the tribunals, as inn<»ocnt. As our definitions 
are framed, it is theft to dip a pen in another man’s mk, mischief to crumble 
one of his wafers, an as.sault to co\ or him with & cloud of dust by riding 
pa.st him, hurt to incommode him by pressing against liim in getting into a 
carriage. There are innumerable acts without performing which men cannot 
live tAigether in society, acts which all men couhtaiitly do and suffer iu turn, 
and which it is desirable they should do and suiter iu turn, yet which differ 
only iu degree from crimes. That these acts ought not to he treated as crimes 
is evident, and we think it far better expressly to except them from the 
penal clauses of the Code than to leave it to the Judges to except them iu 
practice.” 


Of the Right of Private Defence. 

Nothing donp in . 9 ^- Nothing is an offcnco wliicli 
private defence is is doiio in the cxercisc of tiie riglit of 
on offence. defence. 

Right of private . 97. Every penson has a right, sub- 
defence of the body ject to the restrictions contained in 
an o proiKTty. ggetiou 99 to defend — 

-First. His own body, and the body of any other 
person, against any offence affecting the human 
body ; 
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Secondly. The property, whether moveable or 
immoveable, of himself or of any other person, 
against any act which is an offence falling under the 
definition of theft, robbery, mischief, or criminal 
trespass, or which is an attempt to commit theft, 
robbery, mischief, or criminal trespass. 

98. When an act, which would otherwise be a 

j, -f Private offence, is not that offence, by 

defence agaitmuhe rcason of the youtli, the want of ma- 
act of a person of turitv of Understanding, the unsound- 

unsound mind, &c. •' /» . i 1 1 i j 

ness ot mind, or the intoxication of 
the person doing that act, or by reason of any mis- 
conception on the part of that person, every person 
has the same right of private defence against that 
act which he would have if the act were that offence. 

Illustrations, 

(a) Z, undor the influence of iiiAdne.ss, attempts to kill A ; Z is 
guilty of no oflence. Hut A hiLs the same right of })rivate defence 
which he would liuve if Z were sane. 

{b) A eiitor.s hy night a house which he is legally eijtitlc<l to enter, 
Z in good faith, taking A f<*r a liouse-hreakcr, attacks A. Here Z, l»y 
attacking A under this misconception, commits no oflence. lJut A has 
the siuiio right of private ilofence again.st Z, which he would have if Z 
were not acting undor that misconception. 

99. First . — There is no right of private defence 

against an act which does not rcasoiia- 
^hi<i*^ther^Ts'no hly cause the apprehension tjf death 
doUmce^ Of of gricvous hurt, if done, or at- 

“ tempted to be done, by a jmblic ser- 

vant acting in good faith under colour of his office, 
though that act may not be strictly justifiable by 
law'. 

Second . — There is no right of private defence 
against an act which does not reasonably cause the 
apprehension of death or of grievous hurt, if done, or 
attempted to be done, by the direction of a public 
servant acting in good faith under colour of his office, 
though that direction may not be strictly justifiable 
by law. 

Third . — There is no right of private defence in cases 
in which there is time to have recourse to the protec- 
tion of the public authorities. 
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Fourth. — ^The right of private defence in no case 

Extent to which extends to the inflicting of more harai 
the right may be than it is necessary to inflict lor the 
exercised. purjjose of defence. 

Explanation 1. — A person is not deprived of the 
right of private defence against an act done, or at- 
tempted to be done, by a public servant, as such, 
unless he knows, or has reason to believe, that the 
person doing the act is such public servant. 

Explanation 2. — A person is not deprived*of tlie 
right of private defence against an act done, or at- 
tempted to be done, by the direction of a public ser- 
vant, unless he knows or has reason to believe, that 
the person doing the act is acting by such direction ; 
or unless such person states the authority under 
which he acts, or, if ho has authority in writing, un- 
less he produces such authority, if demanded. 

100. The right of private defence of tlie bod;,' ex- 
tends, under the restrictions mention- 
of^?viie''le[ince ^d iu the last preceding Section, to 
of the body ex- tliG Voluntary eaiLsing ot cleatli or of 
d^th. ^ any other harm to the assailant, if the 

offence which occasions tlie exeiv/ise of 
the right be of any of the de.scriptions hereinafter 
enumerated, namely — 

First. — Such an assault as may reasonably cause the 
apprehension that death will otherwise be the conse- 
quence of such assault — 

Secondly. — Such an assault as may reasonably 
cause the apprehension that grievous hurt will other- 
wise be the consequence of such assault — 

Thirdly. — An assault with the intention of com- 
mitting rape — 

Fourthly. — An assault with the intention of grati- 
fying unnatural lust — 

^ Fifthly. — An assault with the intention of kidnap- 
ping or abducting — 
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Sixlldi /. — Au assault with the intention of wrong- 
fully confining a person, under circumstances which 
may reasonably cause him to apprehend that he will 
be unable to have recourse to the public authorities 
for his release. 


101. If the ofiencebenot of any of the descrip- 
tions enumerated in the last preced- 
extemk tocaulfns ing Scctioii, the right of private de- 
“'•y '^•■111 other fyuce of the body does not extend to 
un eati. voluntaiy cau.sing of death to the 

assailant, but does extend, under the restrictions men- 
tioned in Section 99, to the voluntary causing to the 
assailant of any harm other than death. 


102. The right of private defence of the body 
commences as soon as a reasonable 
apprehension of danger to the body 
arises from an attcrni)t or threat to 
commit the offence, though the offence 
may not have been committed ; and 
it continues as long as such apprehension of danger 
to the body continues. 


('onimencement 
andfoTitimuince of 
tl»e rifijht of jtri* 
\ate tlefcnce of tlie 
bully. 


103. The right of private defence of property 

wh n tho ri >ht Under the restrictions men- 

of i.riV.Vte <Lfel-e tioiicd in Section 99, to the volun- 
ofin-oinvtyextciuU causiiig of death or of anv 

o c.ui!.iiig I e.^ 1 . wi-ong-doer, if the 

offence, the committing of which, or the attempt- 
ing to commit which, occasions the exercise of the 
right, be an offence of any of the descriptions here- 
inafter enumerated, namely — 

First. — Robbery. 

Secondli/. — House-breaking by night. 

Thirdly. — IMisehief by fire committed on any build- 
ing, tent, or vessel, which building, tent, or vessel is 
used as a human dwelling, or as a place for the cus- 
tody of property. 

Fourthly. — Theft, mischief, or house-trespass, un- 
der such circumstances as may reasonably cause ap- 
prehension that death or grievous hurt will be the 
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consequence, if such right of private defence is not 
exercised, 

104. If the offence, the committing of which, or 
. , the attempting to commit which, occa- 
extends” to* causing sions the exercise of the ri^ht of pri- 
any h&rm other y^te defence, be theft, mischief, or 
criminal trespass, not ot any oi the 
descriptions enumerated in the last preceding' Sec- 
tion, that right does not extend to the voluntary 
causing of death, but does extend, subject to the 
restrictions mentioned in Section 99, to the volun- 
taiy causing to the wrong-doer of any harm other 
than death. 


Commencement 105. The right of private 

.ind continuance (Jcfeiice of property commences when 

private defence of a reasonable apprehension oi danger 
property. property commences. 

Second . — The right of private defence of property 
against theft continues till the oftender has effected 
his retreat with the property, or the assistance of the 
public authorities is obtained, or the property has 
been recovered. 

Third . — The right of private defence of property 
against robbery continues as long as the offender 
causes or attempts to cause to any person death or 
hurt or wrongful restraint, or as long as the fear of 
instant death or of instant hurt or of instant per- 
sonal restraint continues. 

Fourlh . — The right of private defence of property 
against criminal trespass or mischief continues as 
long as the offender continues in the commission of 
criminal trespass or mischief. 

Fifth. — The right of private defence of property 
against house-breaking by night, continues as long 
as the house-trespass which has been begun by such 
house-breaking continues. 

IOC. If, in the exercise of the right of private 
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i>- v. . • * defence affainst an assault which rea- 

Right of private , , => . - 

defence against a sonably causes the apprehension oi 
the^'^is death, the defender be so situated 
TOk of barm to an that he cannot effectually exercise 
innocent i«rson. right without risk of harm to an 

innocent person, his right of private defence extends 
to the running of that risk. 

Ill ustratioa. 

A is attacked by a mob wlio attempt to rnunler him. He cannot 
effectually exercise his right of private defence without firing on the 
mob, and lie cannot lire without ri.sk of harming young childi*erj who 
are mingled with the mob. A commitsj uo olieiice if by «o linug he 
harms any of tiie chiidi’en. 

The right of private defence extends to defence against injuries 
either to person or ])roperty, whether the injury affects the person or 
property of him \>ho stands on his defence, or of some one else (s. 97.) 

The principle of the right that it shall only be e\crci‘'ed when and 
so far as is necessary. 

Tile rigid of private defence will seldom be lU'cessarx' when the act 
is done by a ]uii)hc s«M*\aiit, acting in good faith under colour of his 
ollicc. Tor lu such case" an aj>])eal to superior authority will always 
redress the grie^aiue, if the act lie not strictly justitiahle. But some- 
times the act may be one which would not aiiiuit of redres>. For 
instance if an attempt were made to Hog or execute the wrong man. 
Jlere resistance w'ould be admissible, (s. 99.) 

The expression “public servant'* is delined in s. 21. It will be 
observed however that th(‘ exemption does not in terms apply in favor 
of persoiH who in good faith a public servant, whether he is or 

is not justilied in his coiuhiel. But it is plain that in practice it does 
so apply. Supjiose the case of n constable who calls on the b\ ."tanders 
to help him in arresting a supposed burglar. Here the “ act done** 
is the attempt to arrest, and resistance to this entire act is forbidden, 
and of course c(piall\ forhiiKlcn whelher the resistance takes the form 
of knocking down the constable, or the jiersous whose assistance is 
necessary to him. And explanation 2, s. 99, expressly refers to acts 
done “ In direction of a public servant.** 

Nor does this section of the act at all applv to the case of priv’ate 
persons acting lawfully in discharge of a public duty, or supposing 
themselves to be lawfulh so acting- The (picstion however will always 
resolve itself into a furtlier question, whether the act of the private 
person was really lawful or not. For instance, a private* person may 
w'ithout warrant arrest a man who has actually committed a murder, 
but he may not arn*st him upon suspicion, if tiiat suspicion turns out 
to be unfounded. (I Huss. 593.) If then the act is lawful, it cannot 
be resisted by any species of force ; for the lowest species of force 
must amount to an assault, and an assault cannot be justified on the 
score of provocation, by any thing done in obedience to the law.'* 
(s. 852.) 
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It may be argued indeed that even where a private person does an 
act uhich he bond fide believes to be justifiable ; as for instance the 
arrest of an innocent person honestly believed to be a murderer, that 
the right of private defence does not exist. It may be argued that s. 
97 only gives the right of private defence against offences, and that by 
ss. 73 and 79 acts done by a person who, under a mistake of fact, 
bond fide believes himself to be bound or justified by law in doing 
the act are not offences. But it will be observed that in s. 99 the 
word used throughout is act not offence. The cases put in explana- 
tions 1 and 2, s. 99 are cases of acts which are not offences. It is 
plain also that the person who stands upon his defence cannot judge 
of the motives, but only of the conduct of his assailant. As he is 
allowed to resist a public officer, whom he does not know to be such, 
a fortiori must he be allowed to resist one who is not a j)ublic offi- 
cer, and who is acting illegally. And even where the private person is 
acting wuth strict legality, it will, in accordance with the spirit of 
explanation 2, be necessary to show that his resistance was made 
with full knowledge that the person arresting him was acting on 
behalf of the law. 

Persons lawfully executing legal process should ahvays commence 
by showing their w’arrant, if tluw ha\c any, or if they ha\c none, 
should plainly announce their object and the authonty under wdiich 
they act. This is necessary both for their own protection, and 
in justice to those with whom they are dealing. Tlic mere shout- 
ing by a constable of his staff* of office is bullieient, as an intimation of 
his character. But w hen a bailiff* rushed into a ])ed-chaml)er early 
in the morning, w’ithont giving the sliglit intimation of hi'* business, 
and the gentleman, not knowing him, wcmiuled him w ith his sw'ord 
in the impulse of the moment, this was held not to be murder, as there 
was nothing to show the prisoner that the deceased was acting by 
authority of law'. ( Vreli. 533.) 

The ofTences for which a Police Officer may arrest without warrant 
are stated in column 3 of the Schedule annexed to the Cr. P. C. Jlc 
may also arrest wuthout warrant. 

" Secondl/f, Any person against whom a ri*aRnnablc complaint has been 
made or a reasonable susjdcioii exists of his lia\ing been concerned in any 
such offence.” 

** Thirdly. Any person against whom a hue and cry has been raised of his 
having been concenied in any such offence.” 

“ Povrtkly. Any person who is a proclaimed offender.” 

Fifthly. Any person who is found wulh stolen property in his ik>s- 
session.” 

“ Sixthly. Any person who shall obstruct a Police officer wliilo in the 
execution.” (Cr. P. C. s. 100.) 

Similar powers of arrest are given to officers in charge of Police 
Stations in regard to vagabonds and criminal characters. (Or. P. C. 
s 101) audio all Police Officers in regard to persons who arc design- 
ing to commit the offences specified in Schedule 3, if they cannot 
otherwise be prevented, (Cr. P. C. s. 101.) 

“Evciy person is bound to assist a Magintratc or Police officer demand- 
ing his aid in the prevention of a breach of the i>cace, or in the HUpitressiou 
of a riot or affray, or in the taking of any other jjerson whom such Magis* 

trate or Police Officer is authorised to arrest.” (Cr. P. C. ». 82.) 
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“ The Magistrate may also at any time direct the arrest in his presence of 
any i^erson for whose arrest he is competent to issue a warrant." Cr. P. C. 

8 . 81 .) 

Nothings is said in the Cr. P. C. of arrest by a private person, with- 
out warrant and of his own more prompting. Probably because such 
a matter did not come within the ordinary rides of criminal procedure. 
There is howcvcT no doubt of the power of any private person to ar- 
rest one who has committed, or is about to commit one of these seri- 
ous crimes which were known to the English law as felonies, (I lluss. 
503. And the right is expressly stated in the illustration to s. 70. 
p. 30.) 

The right of voluntarily causing death in self defence is only granted 
in the cases named in Sections 100 and 103. A death is said to be 
voluntarily caused, when it is actually intended, or when such a wea- 
])on is used as woul<I necessarily or naturally jiroduce death. (See s. 
30 AiiU p. 17.) It would be no jusliiicaiioii lor a man who shot an- 
other through the head, or ran him through the body, to say that he 
dill not intend to cause his death. And so, wdiere a park-keeper, hav- 
ing found a boy stealing wood, tied him ton horse’s tail, and dragged 
liim along the jiark, and the boy dieil of the iujuiie> he leceued, this 
was held to be murder. (Areh. 5*23 ) So in one wh.'re a master 
corrected hi» servant with an iron bar, and iii another where a sehool- 
luaster stamped njion hi-^ scliolar's belly, <o tiiat eaeh of the sullVrers 
died ; thebC wTre justly held to be mnideis; because the eurnction 
being exeessirc, and such could not but proceed from a bad heart, 
it w'as eipavaleut to a deliberate act of killing. (Arch. 5*25.) 

'Where the defence is that the party was about to commit such a 
crime as would juetify his (h*ath, this mast be prowd ; not indeed so 
as to establish the fact concU^si^ely, but .so as to pro\e that the party 
had such grounds for supposing Molencc was intended, as would 
w*arraut a rational man in so acting. 'Where the pri^oner \^as in pos- 
session of a room at a ta\ern, and several persons insisted on having it, 
and turning him out, which he rcFused to submit to, whereupon they 
drew their sw'ortls upon him and his companion'll, and he then drew 
his sw*ord, and killed one of them ; this w*as held to be jnstitiable 
homicide ; not that he w’onld have been authorized to aet so, in main- 
taining his possession of the room, wdiich under those circiuuslances 
might fairly be (piesiioned — but because the facts rendered, it ap- 
parently necessary in self-defence. (I Russ. 669.) 'A here, howe\cr, 
a servant set to watch in his master’s garden at night, shot a person 
wdiom he saw" going into the hen-roost, it was decided that he was not 
justified in so doing, unless he had fair grounds to believe his own 
life to be in actual danger. (Arch. 525.) 

Even in cases where the nature of the crime which is committed or 
contemplated w’ould justify the voluntary intlietion of death, such an 
act would be unlaw ful if the crime could be prevented by milder 
means, (s. 99. cl. 4.) 

Accordingly, in Bengal, the slaying of a robber after he had been 
taken into safe custody w"as held to be wilful murder. ( I M. Dig. 
182, § 577.) And so, in Bombay, 

** The prisoner killed w ith a sword a thief he found at night stealing his 
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chillies in a field. Held by the S. F. U. that this was not a case of justi- 
fiable homicide, but of culi^ble homicide ; it being ])roved that the pri- 
soner’s own life w^as not in danger, that the deceased offered no resistance, 
and did not even attempt to escape, and that the prisoner might have ap- 
prehended the deceased without resorting to extreme means, which the cir- 
cumstances of the case did i^ot warrant.’* (3 M. Dig. 119, § 109.) 

The right of defence begins when a reasonable apprehension of dan- 
ger commences, (ss. 102, 105) that is, when there is a reasonable ap- 
prehension of such danger as would justify the particular species of 
retaliation employed. A man who is attacked hy another who wears 
a sword, is not justified in killing him on the chance that he may use 
the weapon, but if he secs him about to draw it, it is not necessary to 
wait till he does draw it. So a man who hears a burglar busy opening 
the lock of the house door, may fire at him before he gets in. But he 
would ‘not be justified in firing at a man whom he saw prowling 
about his compound at night, unless he had reasonable ground 
to suppose that the party was about to force his wav into the house. 

The right of defence ends with the necessity for it. Where the in- 
jury is to the person, the right ceases with tin* appreiieiision of dan- 
ger ; (s. 102) that is, as I said before, with the apprehension of such 
danger as would justify tlie particular form of violence employed in 
self-defence. AVhere a man is attacked by another with a sword, he is 
as we have seen, justified in killing him. But iftlie sword is broken, 
or the assailant i^ disarmed, so that all apprehension of serious liarm 
is over, the party attacked would be committing murder or culjiable 
homicide at the least, if he were still to proceed to the death of Ids 
opponent. But a man who is assaulted is not bound to modulate bis 
defence, step by step, according to tin* attack, befon* there i^ reason 
to believe the attack is o\er. He is cntithMl to seeiin* hi" \ietorv, as 
long as the contest is contiiiu<nl. “ He is not obliged to retreat, but 
may pursue his ad\er-arv till ho finds himself out of dangiT , and if 
in a conflict betwciMi them, he happen^ to kdl, "uch killing is justifi- 
able.*' (1 lluss. 067 ) And of course, wIutc the assault has onct‘ 
assumed a dangerous form, every allowance should be made for one, 
who with the instiuet of self-presiTvation strong upon him, juir^'iies lus 
defence a little failher than to a perfectly c*ool In "lander wouhl siaan 
absolutely. necessar}'. The ipio-ition in such ca.Hcs will be, not wlndher 
there was an actually continuing danger, but whether there W'as a 
reasonable apprehension of siicli danger. 

The right of defence against injuries to property is go\erned hy the 
same principle, viz. the continuance of an injury wddeh may be prevent- 
ed. (s. 105.) Therefore resistance, within the justifiable limits, 
may be continued so long as the wrongful act is going on. But 
when the robber, for instance, has made his escape, the principle 
of self-defence w’ould not extend to killing 1dm if m(‘t with on 
a subsequent day. If however the property were found in Ids 
possession, the right of defence W'ould revive f^r the purpose of 
its recovery. It by no means follows however tliat the right wouhl 
revive to the same extent as it formerly existed, at the com- 
mission of th ; original otleucc. For instance, if a house ’breaker is 
found cairying away property at night, he may be killed. But if he 
j.s met with next day in possession of the same property, it would be 
unlawful to kdl him, as the liouse-brenkiiig lias conic to an end. Only 
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s\ioli violence is lawful ns would be justifiable against a person who 
has stolen property without intimidation, and if he resists by means 
which create no apprehension of death or grievous hurt, he cannot 
be killed, by virtue of anything contained in these sections. This is 
the ground of the distinction drawn in ^explanations 2 and 3 be- 
tween theft and robbery. In the former case the right of defence ap- 
pears to last loiurcr tliaii it does in the latter. AVhat is meant is, that 
the right of defence again<-t lobbery, an auc/tt only lasts as long as the 
robbery. AVliile Ihe fear of death, liurt, or wrongful restraint, wdiicli 
causes tlicft to grow' into robbery, (s. 309) continues, the ofl'eiuler 
may be kdled. But w'hen he takes to his licels with the Booty, the 
robbery is over, and the right of defence is reduced to what would 
have been a(hni‘5‘-iblt3 against a pick -pocket. This seems, as a mere 
matter of public ]>olie\, to be a grave error, and is ceitainly opposed 
to English lau^ which would allow a man to fire upon a highwayman 
while he was galloping away. A similar remark applies to exphma- 
nation 5. The right of (hdence agaiii'at house breaking as such, only 
lasts so long as the house-trespass continues, that is, (s. 4-42) so long 
as the eriniinal is within the building. It would appear that if he 
(lied of a shot fired at iiiin after he had clTeeted hi*) e>eape from the 
house, this w'ould be an unlawful killing, though if lie did not die, but 
was maimed for life, it would bo all right, (s. 10-t ) 

The right of private defence of property against theft is stated only 
to continue “till the assi.'»tance of the piiblie authorities* is obtained.'* 
Jbit of course the vietiin of the theft will still be uliowed to lend his 
aid in support of the public authorities slioiild they ref|uire it. 

Death caused b\ the exercist* of the right of private defence of pro- 
perty of pdson, in guod f.iith, but to an extent not warranted by the 
lawg is not murder, Hmt eidpabh* honiieide. (s. 300. Exception 2 ) 

It will be obser\i‘d that the above section'' refer to the right of pri- 
vate (lefenee only, not to another right which frequently arises on the 
oonimission oferinie, viz., the right toancst. This rests upon a com- 
j)let(dv dillVrcnt grf)nnd, \ i/. , upon considerations of public policy. 

l{('aistan(X‘ to a legal arrest will alwavs ju^tifN the death of the party 
resisting, wliere the authority of the law* can be maintained iu no other 
way. 

“S«> th.at in nil cases, whether civil or criminal, whore persons having 
authority to an'< St or iin]>nst»n, and u.sing the proper means for that pur- 
j>ose, are resistctl in so doing, they may ro|>eI force by force, and need not 
give back ; ainl if the pai-ty n>aking rc.si.stancc is unavoidably killed iu tho 
struggle, this homicide is justifiable.” (I Ihiss. 60o.) 

In such cases the party trying to effect the arrest, is not required 
to stand on his defence. He is bound to advaiuT and perform his 
duty, at all hazard to himself, aud therefore is entitled to protect him- 
self so far as may be necessary. 

“If a |>crson against wdiom a w'arrant of arrest is issued, shall forcibly re- 
si.st the endeavour to arrest him, it shall be lawful for the Police officer or 
other i>erson executing the warnaut to use all such means as may be neces- 
sary to effect the arrest.” (Cr. P. C. s. 92) 

AVhere a prisoner has escaped, the Police Officer, or other person 
making fresh pursuit, is authorized to adopt the same measures as he 
might have adopted on the original taking. (Or. P. C. s. 118.) 

9 
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judging of the degree of resistance which shall justify the as- 
sumption of d^ly wea(K>n8, the rule is, that none is suflicicnt wnich does 
not give the officer reason to believe that his life shall come to be in hazard 
if he shall persist in the execution of his warrant. The fear of a wrestling 
bout, or even of a beating or bruising, is not a relevant defence, nor indeed 
any thing sliort of a pre^mrati^ of a deadly weapon against the officer, or 
of such an overpowering force as plainly indicates that, but with the poinl 
of his life, he cannot advance and discharge his duty. But, on the other 
hand, it is equally clear, that if the officer shall hastily, and without any 
sufficient caus^ make use of deadly weapotis to enforce his warrant, amt 
death shall ensue^ this crime will not be construed any thing less than mur- 
der. (Under the Code it would be only culpable homicide, s. JVOO. Excep- 
tion 8 ) This will be more especially the case, if there be any appearance 
of premeditation or malice on the officer s part, or reason to believe that 
he has made use of his office, and his coiniinssiort, to give a colour to, ami 
obtain impunity for jiriviite vengeance.” f Alison. Crim. L 29.) 

An9 the same necessary violence, wliicli may be emj)lo>c(l by an 
officer in making an arrest will be justifiable on the part of gaolers, 
or others, resisting a forcible attempt to escape from their custoily- 
(Arch. 434.) 

Precisely the same protection is extended to private persons, aiding 
public officers, or effecting an arrest, of their own accord, under cir- 
cumstances which justify them in so doing. 

order to justify an officer or private person in tliesc cases it is ne- 
cessary that they should, at the tune, belli the act of legvilly executing a 
duty im{X)sed upon them by law*, and under «»uoli circum-»tances, that if the 
officer or private person were killed, it would have been murder. For if the 
circumstances of the case were such, tliat it woukl have heen manslaughter 
only to kill the officer or private person, it will fx* man'<Iaughter at least in 
the officer or private person to kill the iKVty iesi-.tiDg.'' (.Vreh. 584 ) 

Nothing is said in the Cr. V. C. as to tlie degree of violence which 
may be used for the ptirpo'^c of effecting an arrc'^t, where the party 
instead of resisting mereh' flies to tivoid arrest, riuler Irngh-sh law, 

“If the offence with w’hich the man Avas charged were a treavin or felony, 
or a dangerous wound given, and he fliC'*, and cannot i»therwise lie appre- 
hended, the homicide is jiHtifiaf»le ; Init if chaiged with a l)reach of the 
peace, or other misdemeanour only, c»r if the anvst were intended in a civil 
suit, the killing in these CJises W'lll f>e murder ; unics't, indee^l, the homicido 
were occasioned by means not likely or intemled to kill, such as tripping up 
his heels, giving him a blow” of an ordinary cudgel, or othei* w’oapon not like- 
ly to kill, or the like ; in which case the homicide, at most, would he man- 
Jbiughteronly." (Arch. 534.) 

The Scotch latv is even stricter upnm tlris point, and only justifies 
the killing of a runawa} criminal in cases where tbe charge against 
liim is a capital ofience. As Mr. Alison observes, >(Jrim. L. 37.) 

“ Certainly nothing can be found in the consideration (if public interest or 
state necessity, urged on the other side, in such a case, t<» counterbalanco 
the consideration that the officer has here taken upon himself to kill a 
person suspected of an offence, for which, if convicted, the law would 
have inflicted a milder punishment. But this is to bo observed, on the 
other side, that in the case of an atrocious assault bordering on death, or 
with deadly weapons, and w'here the future conHcquoneeH of the wound are 
uncertain, the officers or their assailants are clothed with nearly the same 
pnvilege as if death had actually ensued/* 

In India, where the ultimate escape of a known criminal is next to 
impossible, the rule of Scotch law seems to me the safer rule to 
follow. 
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OHAPTEE V. 

OF ABETMENT. 

. 107. A person abets the doing of 

Abetment of a , | . i *• ° 

tiing. a thing, who — 

First. — Instigates any person to do that thing ; or, 

Secondly. — Engages with one or more other per- 
son or persons in any conspiracy for the doing of 
that thing, if an act or illegal omission takes place in 
pursuance of that conspiracy, and in order to the 
doing of tliat thing ; or. 

Thirdly . — Intentionally aids, by any act or illegal 
omission, the doing of that thing. 

Exidonntion 1. A person who, by wilful misre- 
presentation, or by wilful concealment of a material 
fact which he is bound to disclose, voluntarily causes 
or procures, or attein])ts to cause or procure, a thing 
to be done, is .said to instigate the doing of that 
thing. 

r/liutratioii. 

A, a ])ul>lio officer, is authorized by a warrant from a Court of Justice 
to apprehend Z. i>, knowing that fact and albO that C is not Z, wilfully 
rei'i’csonts tt) A that C is Z, and thereby intentionally causes A to ap- 
prehend C- Here 11 abets by instigation the apprehension of Ch 

E.rplanafion 2. — Whoever, either prior to or at 
the time of the commission of an act, does an}’ thing 
in order to facilitate the commission of that act, and 
thereby facilitates the commission thereof, is said to 
aid the doing of that act. 

103. A per-son abets an offence who abets either 
the commission of an offence, or the 

Abettor. •• . i*i iji 

coiinn lesion oi an act, wliicii would be 
an ofl’ence, if committed by a person capable by law 
of committing an offence with the same intention or 
knowledge as that of the abettor. 

Explanation 1 — The abetment of the illegal omis- 
sion of an act may amount to an offence although 
the abettor may not himself be bound to do that act. 
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Explanation 2. — ^To constitute the offence of abet- 
ment, it is not necessary that the act abetted should 
be committed, or that the effect requisite to consti- 
tute the offence should be caused. 

]lh(stratlons, 

{a) A instigates B to murder C. B refuses to do so. A is guilty of 
abetting B to commit murder. 

{h) A instigates B to murder D. B in ])arsnance of ilie instigati<m 
stabs D. D recovers from the wound. A is guilty of iii'stig<iting B to 
commit murder. 

Explanation 3. — It is not necessary that the per- 
son abetted should be capable by law of committing 
an offence, or that he should liave tlie same guilty 
intention or knowledge as that of the abettor, or any 
guilty intention or knowledge. 

llhistTatiom, 

{a) A, with a guilty intention, ahets a chiLl or a hiiiatic to coiiinnt 
an act which would ho an offoiico if comuuttoil by a person ei[)al»]e by 
law of committing an oftence, and luuiJig the same luteiitiou as A. 
Here A, whether the act be committed or not, is guilty of abetting 
an offence. 

(b) A, with the intention of murdering Z, instigates 1', a t Inld under 
seven years of age, to do an aet whicli causes Z’s death, li, in eonso- 
quence of the abetment, does the net, and thereby tsuise^ Z’.', deatb. 
Here, though 1> was not eapable bv law of eomnnl an ofl'enee, A is 
liable to be punished in the same manner as if B laid been capable by 
law of committing an oftence, and had conniiitted murder, and he is 
therefore subject to the punishment of death. 

(e) A instigates 15 to set tire to a dwelling-]ioiH<‘. B. in con.so([uenee 
of the unsoundiiess of liis mnal. being mcapahit' of knowing the nature 
of the act, or that he is doing what is wrong or cfaitivirv to law. .“etslirc 
to the house in conscapicuce of A’s instigation B lias comnntted no 
offence, hut A is guilty of abetting the offence <d’ scdting tire to a dwell- 
ing-house, and is liable to the punishment pr(Aide<l fv)r that ofleiice 

{(I) A, intending to cause a theft to lie caunnutted, instigates B to 
take property belonging to Z out of Z’s ])osse>,si()n. A imlue,es B to 
lielieve that the propfudv hedongstoA. B takes the property out of 
Z’s possession, in goo<l faitli believing it to be A’s properly. B, acting 
under this misconception docs imttakc dishone.stly, .ind tlierefoiv d(a*.s 
not commit theft. But A is guilty of abetting theft, and is liable to 
the same puni.sliment a.s if B had committed theft. 

Explanation 4. — The abetment of an offence bein;' 
an offence, the abetment of such an abetment is also 
an offence. 

Illustration, 

^ A instigates B to instigate C to murder Z. B accordingly instigates 
C to murder Z, and C commits that offence in consorpicnce of B’s insti- 
gation. B is liable to bo punished for his offence with the punishment 
for murder ; and as A instigat^id B to commit the offence, A is also 
liable to the same punishment. 
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Explamdion 5. — It is not necessary to tbe com- 
mission of tbe offence of abetment by conspiracy that 
tbe abettor should concert tbe offence witli tbe per- 
son who commits it. It is sufficient if be engage in 
tbe conspiracy in pursuance of wliieh tbe offence is 
committed. 

Illtisiration. 

A coiiccHs with li a plan fur Z. It is agreed tliat A .sliall 

a hnini.stcr the TJ then expl uiis the jjlan to ( inoiitiuujng that 

a third person is to a<lrnmi>ter the |>oisoii, hut 'svithout ineiitioiuiig A’s 
name. (.’ agrees to ]>rocure the pcjison, and procures and delivers it to 
II for the }»ur[)o.sc of its ]>eing u^ed in the luaiincr exjdained. A ad- 
niiidsters the i>oisoii ; Z dies in coijse^^juence. Here, thougli A and C 
liaw not cons[)ircd together, ^otC has been engaged in the conspiracy 
ill pursuance of which Z has been murdered. (’ ha.:> therefore commit- 
teil the otleiice defined in this Section, and i'> liable to the punishment 
h)r murder. 


lOf). Whoever abets any ofVenee shall, if the act 
abetted is cominitted in con.sequence of 
the abetment, and no ex■prc^.s provi- 
sion is made by this Code for the 
jtuni.slimcnt of Midi abetment, be pun- 
ished with tlie punishment provided 
for tiie offence. 


1*1111 idiii lent <*f 
;d*etiiientif tin* act 
ahetted i.s coin- 
iiiitteil in cou'^e- 
tpif'iice, ainl >.lR*ie 
no express ]»ro- 
vision lb m.ulo t^r 
its jHUUslnceiit. 


Italian . — An act or offence is said to be com- 
mitted ill consequence of abetment, when it is com- 
mitted in comscqucnce of instigation, or in pursuance 
of the conspiracy, or with tbe aid v. bicli coii.stitutes 
tbe abetment. 


((/} A ofrer.^ a hrihe to II, a puhhc servant . a^ a rew.p-d f^r sliuwing 
A stuiie fa\or in the e\civi''e of tdheial fuiKtioii<. D accepts the 
hnhe. A lia*' abetted the otleuee defme<l in >ectioa Hd. 

(/>) A mstigateb 11 to give false exulenee. Ih in eouse^iioiico of the 
in.digatitin, commits that otieiiee A is gmltx uf abating that (.ufeiict*, 
and IS liable to the same piimshmeut lUs B. 

{c) A an<l H con,spire tt' poi'^ou Z. A. m pursuauct* of the euuspi- 
raey, procures the poison aiul delivers it to H m orler tluit he may 
administer it to Z. ]>, iu pursuance of the evuispiraev. aJun:nstei> the 
poison to Z in A’s absence ami thereby causes Z's vlcath. Here II is 
guilty of murder. A is guilty of ahett mg that otVeuee by conspiracy, 
and is liable to the punishment for murder. 

110. Whoever abets the commission of an offence 
Punishment of sliall, if tbo porsoii abetted docs the 
abetment if the act witli a different intention or know- 
Il^“thc act’ wUh Icdgo froiu that of the abettor, be 
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a different inten- punished with tiie punishment pro- 
tiiTabTt'tor!'***^ vided for the offence wliich w'ould have 
been committed if the act had been 
done with the intention or knowledge of the abettor, 
and with no other. 


111. When an act is abetted and a different act 
T . , ... is done, the abettor is li.able for the 

tor when one act is act Clone, m the Same manner and to 
.abetted and a dif- sauie cxteiit as if Iic had directly 
ereu ac is one. . provided tliG act done was 

Proviso ^ probable consequence of the abet- 

ment, and was committed under the 
influence of the instigation, or with the aid or in 
pursuance of the conspiracy Avhich constituted the 
abetment. 


Illuiftratioilii. 

{ft) A instigates a cliilJ to put poison into the food of Z, and gives 
him poison for that purpose. The chiM in consequence of the insti- 
gation, hy mistake puts the poison into the fooil of V, which is by the 
side of that of 'A. Here, if the child was acting under tlie irdbieiice of 
A’s instigation, and the act done was under the circumstances a [>roba- 
ble consequence of the ahetment, A is liable in tlie same manner, ami 
to the same extent, as if he had instigatetl the child to put the poison 
into the food of V. 

{h) A instigates to hum Zs hou>ve. IJ sets fire to the house, ami 
at the same time commits theft of property tliere. A, though guilty 
of abetting the burning of the house is not guilts of abetting the theft ; 
for the theft was a distinct act, and not a prtibublc consc^pience of the 
burning. 

(o) A instigates B and C to break into an inhabited lion.se at mid- 
night for the purpose of robbery and iiroviiles them with arms for that 
purpose. B and C’ break into the house, ami being resisted l)y Z, one 
of the inmates, murder Z. Here, if that murder was tlu! probable con- 
sequence of the abetment, A is liable to the pumshmeiit provided fur 
murder. 

112. If the act for which the abettor is liable 
Abettor -when li- uuder tlic kst preceding Section is 
able ^ cumiiiative committed in addition to the act abet- 

punishment for act , ^ , .*11 t i • 1 

abetted and for act ted, and Constitutes a distinct otrence, 
the abettor is liable to punishment for 
each of the offences. 

Illustration, 

A instigates B to resist bv force a distress made by a public servant. 
B, in consequence, re.sists that distress. In offering tlie resistance, B, 
voluntarily causes grievous hurt to the officer executing the distress. 
As B has committed both the offence of resisting the distress, and the 
offence of voluntarily causing grievous hurt, B is liable to punishment 
for both these offences ; and if A knew that B was likely voluntarily to 
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cause grievous hurt in resisting the distress, A will also be liable to 
punishment for each of the ottences. 

113. When an act is abetted with the intention 
r . f u * 01^ the part of the abettor of causing 

tor for an effect a particular eiiect, and an act tor 
Xetted^Vjfe^t "'^hich the abettor is liable in conse- 
from that intend- quence of the abetment causes a dif- 
edbytho abettor. clfect from that intended by the 

abettor, the abettor is liable for the effect caused, in 
the same manner and to the same extent as if he 
had abetted the act with the intention of causing 
that effect, provided he knew that the act abetted 
Avas likely to cause that effect. 

llh/stmtuni , 

A in^tigatc.s B to cau^c* griovoiis hurt to Z. P#, in con'^cquencc ()f the 
instigation, causes grievous liurt to Z. Z dies in criH'iCiiuence. Here, 
if A knew tliat tlie gnevou'^ hurt abetted was likely to taii^e dedli, A 
is liable to be punished with the puni>hiiient piovided for murder 

114. \\’henever any person who, if absent, would 
Abettor present hiiblc to bc punished as uu abcttor, 

■when offence is is present wheu the act or offence for 
committed. -whioli lie would bc punishable in con- 

.sequence of the abetment is committed, he shall be 
deemed to have committed such act or offence. 

115. Whoever abets the commission of an offence 

jmnishable with death or transporta- 
Abetmentof nn tioii foi* life, sliall, if that offeiice be 

offence nunisbahle , 'ix i • r* 

vMth death or Bot Committed m consequence oi the 
iifTff' Thro'tr-i^^^^ abetment, and no express provision is 
he not coniiiiittetl made by this Code for the puni^hment 
in consequence of abotmcnt, bc puiiishcd with 

imprisonment ot either description lor 
a term which may extend to seven years, and shall 
, also be liable to fine : and if anv act 

causes harm he lOF Whicll tllO abottOF IS Jiable 111 COll- 

done in cotiso- sequence of the abetment, and which 
betment causcs liurt to aiiv pcrsoii, IS done, the 

abettor shall be liable to imprisonment of either des- 
cription for a term wdiich may extend to fourteen 
years, and shall also be liable to fine. 

1 1 hist ration. 

A instigates B to murder Z. The offence is not committed. If B 
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had murdered Z ho would have been subject to the punishment of 
death or transportation for life. Therefore A is liable to im})risonment 
for a term which may extend to seven years, and also to a fine ; and if 
any hui’t be done to Z in consequence of the abetinent, he will be liable 
to imprisonment for a term which may extend to fourteen years, and 
to fine. 


116 . Whoever abets an ofFence punishable with 
Abetment ot *n imprisonment shall, if that ofFence be 
not committed in consequence of the 
abetment, and no express provision is 
made by this Code for the punisliment 
of such abetment, be punished with 
imprisonment of any description pro- 
vided for that often c(^, for a term which may extend 
to one-fourth part of the longest term provided for 
that offence, or with such fine as is 
provided for that offence, or with 
both ; and if the abettor or the person 
abetted is a j)ublic servant, whose 
dut}”^ it is to prevent the commission 
of such offence, the abettor sliall be i)uuished with 
imprisonment of any description provided for that 
ofFence, for a term which may extend to one-half of 
the longest term provided for tliat offence, or witli 
such fine as is provided for that offence or with both. 


offence punishable 
with imprison- 
ment, if the of- 
fence be not com- 
mitted in conse- 
quence of the abet- 
meu t. 


If the abettor or 
the person abetted 
be a public servant 
whose duty it is to 
prevent the offence. 


Jlhffttrfifio/ta. 

(a) A offers a bribe to B, a jnddic M*r\aut, as a reward for showing 
A some favour in the exercise of IVs offieial function... B refused to ac- 
cept the bribe, A is punisbaijle under the Section. 

(l>) A instigates B to give false evidence. Here, if B doe.s not give 
false evidence, A has Ile^ ertlielessconnnitted theuft’ence detined intliis 
Section, and is puiiisliable accordingly. 

(^) A, a police officer, whose duty it is to prevent robbery, abets the 
commission of robbery. Here, though the rfdibery be not committed, 
A is liable to onc-liaif of the longest term of imprisonment [irovidcdfor 
that offence, and also to fine. 

(//) B abets the coinmission of a robbery by A, a police officer, 
whose duty it is to prevent that offence. Here, though the robbery bo 
yot committed, B is liable to one-half of the longest term of imprison- 
ment provided for the offence of robbery, and also to fine. 

117 . Whoever abets the commission of an offence 
by the public generally, or by any 
co,mnSof*an number Or class of persons exceeding 
nffencebythepub- ten, shall be punishcd with imprison- 
ton 10 persons meut of either description for a terra 
which may extend to three years, or 
with fine, or with both. 
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Illxt8trcUion» 

A affixes in a public place a placard, instigating a sect consisting of 
more than ten members to meet at a certain time and place for the 
purpose of attacking the members of an adverse sect, while engaged in 
a procession. A has committed the offence defined in this Section, 


The English law used to divide Criminals into four classes, accord- 
ing to the manner in which they were connected with the act. They 
were either, principals in the first or second degree, or accessaries be- 
fore or after the fact. • 


A principal in the first degree is defined to be, one wlio, either 
actually or constructively, is the immediate perpetrator of the crime. 
(Arch. 4.) 

A principal in the second degree is, one who is present, aiding and 
abetting, at the commission of the fact. (Ibid.) 

An accessary before the fact is he who, being absent at the time of 
the felony committed, doth )et procure, counsel, command, or abet 
another to commit a felony. (Arch. 71 ) 

An accessary after the fact is one, u ho knowing a felony to have 
been committed by another, receives, relieves, comforts, or assists the 
felon. (Arch. 10.) 

The case of principals is dealt witli by ss. 34 — 38. {Ante pp. 17, 
18) s. 34 makes each respoiiMble for the act of all where the crimi- 
nal act is done by several. Therefore wheie several join in a gang 
robbery carried on with violena*, each will be liable under s. 394, 
though only one actually did hurt. Hut the act so ascribed to each must 
be tjhc joint act, and not ^onie special ofteiice committed by one of the 
individuals. If several join in house-breaking, and one commits a 
rape in the house, this would not be the (dl'ence of any but those 
who actually aided him. And so where an ofieiice is made up of 
an act, and an intention, those who join in tlie &anie act will only 
be liable if they do it with the same mteiitioii (ss, 35. 38 ) But all 
those who join in any act will be liable for every result, which natu- 
rally flow’s from such an act. As for instance if a death, not in 
itself contemplated, were to result from a joint beating or a joint 
arson, (s. 39.) 

Under the English law a jierson who induces an innocent person to 
commit a crime is considered not an abettor, but a principal in the first 
degree. (Arch. 4. lleg. v. Butcher 23 L. J. M. C. 14.) Under the 
Code, however, he is ranged with abettors, (s. 107. Exp. 3.) 

There is nothing either in this chapter or chapter 11 which applies 
to necessaries after the fact. All the sections refer to sometliiiig done 
prior to or at the time of the commission of the act, not to assistance 
or concealment rendered after the crime is accomplished. This will 
be found iu ss. 130, 13G, 157, 212, 216, under the head Harbouring. 

A person is said to instigate another to an act, when he actively 
suggests and stimulates him to the act, by any means or language, 
direct or indirect, w hether it take the form of express soUcitutiou or of 
hints, insinuation, or encouragement, (Arch. 8.) But a mere acquies- 
cence or permission docs not amount to an instigation. 


“ As if A says he will kill J. S. and B says you may do your pleasure for 
me, this makes not B accessary.*' (1 Hale 616.) 


10 
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There seems at first to be some contradiction between clause 3 of 
s. 107, and ss. 115 and IIG. The former seems to imply that some 
abetments are only oflences if something follows upon them ; the latter 
that an abetment is an independent crime, irrespective of ulterior re- 
sults. I conceive that the legislature contemplated two sorts of abet- 
ment, active and inactive. An active abetment, such as instigatioiii 
is in itself punishable, though nothing comes of it. But an inactive 
abetment, as where a person consents to take part in a conspiracy 
pressed upon him by others, is only a crime where some overt act is 
done in consequence. 

By English law, it is laid down that, if 

** A commands B to kill C, but before the execution thereof A rej^ents, 
and countermands B, and yet B proceeds in the executiem thereof, A is not 
accessary, for his consent continues not, and he gave timely couiiterniand 
to B. But if A had repented, yet if B had not been actual ly^ countermanded 
before the fact committed, A had been accessary.” (1 Hale G18, 2 Hawk 
P. C. 442.) 

The doctrine is contrary to the general principle of English law, 
which will not sutler a party who has once committed a crime to purge 
it by subsequent acts, as for instance, in the case of larceny, even by 
restitution. 274 ) Ko such exception is hiiit(‘d at in the 

Code, and I conceive the principle would be too dangerous in its ap- 
plication to render its introduction de:>irable. 

What is meant by the f)hrasc “ illegal omission,” wliicli is mention- 
ed in s. 107. cl. 3. as one of the w'a>b by w’hieli a person may abet an 
act y By English hnv a man does not beeomc an accessary by mere 
non-feasance, as for instanee witliholding assistance which he had it in 
his power to give ; coneeahnent of an intended crime, of wdiich he has 
infoiination. (Arch. 8.1 1 do not imaghie that the framers of the 
Code intended to alter this rule. It seems to me that the “ omission” 
must be one which has an acti\e ciFect in bringing about the result; 
that it must be one of the chain of facts by which the crime is accom- 
plished, and that it will not be sufiieient if it is merely aii omission to 
do something w hich might prevent the crime. For instance if a ser- 
vant w'cre intentionally to leave a door unlocked, in order to facilitate 
the entrance of a burglar; if a nurse were iutentionally to refrain from 
giving a sick man his medicine, in order to hasten his death ; these 
would be illegal omissions by which the crimes were aided. The mere 
passive assistance afforded by concealment of facts which might be 
disclosed, is rendered punishable by ss. 118, 1L9 and 17G. 

These remarks apply wdtli still greater force to s. 107, cl. 3, Exp. 1, 
where the “ wilful concealment” which amounts to abetting must be of 
a material fact, which the party is bound to disclose, by wdiich some- 
thing is voluntarily caused or procured. The latter words point clearly 
to an active, and not merely a passive part in the result arrived at. 
For instance a witne.ss at a trial who voluntarily concealed a material 
fact, in pursuance of a conspiracy to get an innocent man executed, 
(See ss. 104, 195,) would be an abettor under this Section. Accord- 
ingly in England the balance of authority seems to be in favour of tlic 
position, that giving false ( videiice against an innocent man to procure 
his execution would be murder. (1 Jluss. 494, notes and A) In 
Scotland however it is saiil that such a crime could only be punished 
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as perjury or conspiracy, (\lison Crira. L. 73 ) The case is expressly 
provided for in s. 191;. 

Three different states of facts may arise after an abetment. First, 
no offence may be committed. In tins case the offender is punishable 
under ss. 115 and 116 for the mere attempt to cause crime. Secondly, 
the very act at which the abetment aims may be committed, and will 
be punishable under ss. 109, and 110 Lastly, some act different, but 
naturally flowing from the act abetted, may be perpetrated, in which 
case the instigator will fall under the penalties of ss. Ill — 113. 

S, 113 may lead to dangerous laxity, unless the proper interpreta- 
tion is put upon the concluding proviso. The law assumes that a man 
knows and contemplates the natural result of his acts, and will not 
permit him to escape the consequence of his acts by merely pleading 
ignorance. Such ignorance can at most amount to recklessness or 
indifference, which is no excuse. Take for instance the illustration 
in the text. If the grievous hurt instigated by A were the maiming of 
Z, under the effects of which he died, no Court of .lustice could allow 
A to plead ignorance of this probability as rendering his olfence less 
than murder. (Arch. 523. Alison Crim. L 3 ) As Lord Justice 
Clerk laid down the law in one case in Scolhuul, (Alison Crim. L. 1.) 

“ Thi.s waa an instance of absolute rciklca^nc s and utter indifference 
about the life of the sufferer ; and the law know- n * (iitlerciioe l>etween the 
guilt of such a case, and that of an intention to dc-troy.” 

“ Under Act XVIII of 1S*>2, s. 20, abcttor'i may be ind^ttd nnd j imidied 
for abetting an offence which has been committed in con-erjut ncc* of the 
abetment, notwithstanding the person who committed the eftonce shall not 
have been indicted or found gudty, or .‘ihall iiut be in cu>t .dy or amenable 
to justice, anti eveiw' abettor of an offence may be indicted, tned, and 
puuisheil for the abetment as a substantial oflence, and juini^hiHl by any of 
Her Majesty's Supreme (now High) Courts of Judicature, which would 
have power to try the abettor if he had c<jmmittcd the utkuce Inm-^eif, either 
iu the place in which he is guilty of the abetment, or^in the place m which 
any Act shall have been committed in pui-suancc of the abctmciu ' 

See also Cr, ?. C. s. 2S. 

118. Whoever, intending to facilitate, or knowing 
it to bo likely that he will thereby 
facilitate the conimis.sion of an oftcnce 
punishable Avitli death or transporta- 
tion for life, voluntaril}' conceals, by 
any act or illegal omission, the exist- 
ence of a design to commit such oilenec, 
or makes any representation uhich he 
knows to bo false respecting such de- 
sign shall, if that oflence be committed, 
be punished with imprisonment of 
either description for a term which may extend to 
seven years, or if the offence be not committed, with 
imprisonment of either description for a term which 


Concealing a de- 
sign to commit an 
offence punishable 
with death or 
tran«iK)rtatiou for 
life-- - 


If the offence be 
committed. 

If the offence be 
not committed. 
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may extend to three years : and in either case shall 
also be liable to fine. 


lllwitraiion, 

A knowing that dacoity is about to be committed at B, falsely informs 
the Magistrate that a dacoity is about to be committed at C, a place in 
an opposite direction, and thereby mislea/ls the Magistrate with intent 
to facilitate the commission of the offence. Tlie dacoity is committed 
at B in pursuance of the design. A is punishable under this Section. 


119. Whoever, being a public servant, intending 
A public servant to facilitate or knowing it to be likely 
conceaUng a design that he will thereby facilitate the com- 

to commit an of- . . /. /i* ii • • c 

fence which it is his niKssion oi an ottence, the commission ot 
duty to prevent— wliicli it is liis duty as sucli public ser- 
vant to prevent, voluntixrily conceals, by any act or 
illegal omission, the existence of a design to commit 
If the offence be such offeiice, Or makcs any rcprescnta- 
oommitted. wliicli he kiiows to be false res- 

pecting such design, shall, if the oftence be committed, 
If the offence be punislicd with imprisonment of any 
punishable with description provided for the offence, 
death, &c. ^ term which may extend to one 

half of the longest term of such imprisonment, or 
with such fine as is provided for that offence, or ivith 
If the offence be both ; or if the oftbiice bo punishable 
not committed. with death or transportation for life, 
with imprisonment of either description for a term 
which may extend to ten years ; or, if the offence be 
not committed, shall be punished with imprisonment 
of any description provided for the offence, for a term 
which may extend to one-fourth part of the longest 
term of such imprisonment, or with such fine as is 
provided for the offence, or with both. 


Illmt ration • 

A, an officer of police, Ixjing legally bound to give information of all 
designs to commit robbery which may come to his knowledge, and 
knowing that B designs to commit robbery, omits to give such informa- 
tion, with intent to facilitate the commission of that offence. Here A 
has by an illegal omission concealed the existence of IVs design, and is 
liable to punishment according to the provision of this Section. 

120. Whoever intending to facilitate or knowing 
it to be likely that he will thereby 
facilitate the commission of an offence 
•fence puniehabie puuishable With imprisonment, yolun- 
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went. tarily conceals, by any act or illegal 

omission, the existence of a design to 
commit such offence, or makes any 
representation which he knows to be 
If not committed, false respecting sucli design, shall, if 
the offence be committed, be punished 
with imprisonment of the description provided for the 
offence, for a term which may extend to one-fourth, 
and, if the offence be not committed, to one-eighth 
of the longest term of such imprisonment, or with 
such fine as is provided for the offence, or with both. 

There seems a good deal of confusion in the conception of these two 
Sections, and with one exception it seems difficult to see the difference 
between the offence aimed at and that of abetting. The facts stated in 
the illustration to s. 118 clearly amounted to an act by which the 
doing of the dacoitv was intentionally aided, and therefore came ex- 
pressly under the definition given ins. 107. Should the offence be 
punished with 7 years imprisonment under s. IIS, or with transpor- 
tation for life under s. 109 ? The real force of the Sections will 
arise in the cases alluded to, (Ante p. 74) under s. 107, where 
there is no active aid given, but merely passive concealment. These 
will present no difficulty where there is a positive misstatement, as 
for instance where a villager knowing that his neighbour had started 
off on a gangrobbery, should give false answers to the Police as to 
the man’s absence from home, the cause of it, the direction he had 
taken, tlie fact of his being armed or the like. But what will be the 
law, where he simply abstains from giving information which is in his 
power? This must come under the words ‘‘ illegal omission.” Now 
according to English law tlie mere omission to give infonnation is 
only illegal in the case of treason or felony. This w’as known by the 
term misprision, and is defined by Lord Hale \vol. I. 374) as being 
“wdien a person knows of a treason or felony, though no party or con > 
senter to it, and doth not reveid it in convenient time.” There wa^ 
no such offence as misprision of a misdemeanour. This distinction is 
not however maintained in the present Code, wdiich applies to the con- 
cealment of all offences, except those which are merely punishable 
with fine. Sec also s. 123, post. 

It is probable however that the word ** illegaP' is intended to draw 
the distinction between cases in which an omission of this nature 
might be lawful and those in which it might not. It could hardly l>e 
contended that a party w ho hears of an intended robbery is bound to 
start off to a distance in search of the Police, in the heat of the day, or 
the darkness of night, or to the neglect of pressing business. Nor is 
a person bound to hurry ofl5||to communicate an intended crime, of 
which he has been informed, but upon evidence whicli he sees reason 
to doubt. No definite rule can be laid dowm, but it is clear that in 
all such cases the certainty of the information, the amount of belief 
reposed in it, the emergency of the oceasion, and the facility for com- 
municating the design to those who would be able to avert it, must all 
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be taken into consideration. The circumstances must almost be such 
as to render the party accused an accomplice in the guilt of the princi- 
pal offenders. 

The Code is stricter in its penalties upon public servants, (s. 119) 
who conceal any offence which it is tht'ir duty to prevent. In this 
case every omission is illegal, and justly so, because e\ery such 
omission is a direct breach of the duty which they are paid to perform. 
Jt must be observed, however, that this Section only applies in refer- 
ence to offences which it was their “ duty as such public servants to 
prevent.” It would be no part of the duty of a revenue oliiccr, or 
judicial subordinate to prevent a riot, nor of a I’olice constable to see 
to the accuracy of the village accounts. 

T^nder s. 138 of the Cr. V, (b it is enacted that “ it shall be the 
duty of every person A\ho is aware of the eomniission of any onVncc! 
made punishable under ss. 3^8, 39*? — 3 99, 40,?, 435, 430, 449, 
450, 456—400 of the Indian Penal Code to give information of the 
same to the nearest Puliec otiiecr, whene\cr he bhall have reason to 
believe that, if such information be nitidudd, the person who com- 
mitted the otlenee may not be brought to jiistiec, or may have his 
escape fficilitated.” 

This Section, it will be observed, refers to criim^'i actually per- 
petrated, whereas the sections previously under coiibideratioii relate 
to offences contemplated, but not committed. 


CHAPTER VI. 

OF OFFENCES AGAINST THE STATE. 

Wlioevev war again.st 

war! br°ar,cttmg tllG QllOen, 01' attemj)t.S to AVa^fC sucli 
tiie w.iging (if war or abcts tlio Ava"in <4 ol‘ such war, 

.shall be punished ivith death, or trans- 
portation for life, and shall' forfeit all his property. 

JlhtAtratio'tiR, 

{(i) A joins an insnn*ection against th(‘ Queen. A has committed 
the offence defined in this Section. 

{b) A in India abets an insiiiTection against the Queen’s (Govern- 
ment of Ceylon by sending arms to the insurgents. A is guilty of al)et- 
ting the w^aging of w ar again.st the Queen. 

The first w'ord of this Section is general, — whoever wages Avar, 
without any distinction as to UritLsh .subjects, or otherwise. Upon 
this the Commissioners remark, 2nd lliyort 1847. § 13. 

“ The statute of treason is not more specific than this chapter of the Cmle 
in regard to the persons subject to its provisions. It says bitn])ly, ‘ if a man 
do levy war against our lord the king in his realm,’ asthoCVKle says, * wlioeyer 
wages war,’ &c. The laws of a particular nation or country cannot bo applied 
to any person but such as oive allegiauco to the Govcnimeiit of the country, 
which allegiance is either perjictual, as in the case of a subject by birth or na- 
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turalisation, or temporary, ob in the case of a foreigner residing in the coun- 
try. They are applicable of course to all such as then owe allegiance to the 
Government, whether as subjects or foreigners, except as excepted by reser- 
vations or limitations. The sj)ecifi cation pro]»osed by Mr. Hamilton would 
exclude foreigners resident in the country. Now when foreigners enter the 
country it is suppe^sed that they do so, only upon this la^t condition, that 
they be subject to the laws.” 

The offence of waging war under s. 121 is the same as that which 
ill the English Statute of Treasons — 25 Edw% III st, 5.c. 2, was styled 
levying wnr. No specified number of persons is necessary to con- 
stitute the offence ; tliree or four ivill constitute it as fully as a thou- 
sand. (Arch. 508.) Though of cour.se the smallness of the numbers 
w'ould be most important as a matter of evidence, for the purpose of 
negativing any treasonable de.sign. Nor is it necessary to show that 
there was any of the insual jiageaiitry of war, such as military 
weapons, banners or drums, or any regnlar consultation before 
the rising, (host. 20S ) 1 he possession of arms is indeed spoken 
of as one of tlie elements in the oflVnee, but this I conceive is also 
merely a matter of e\i<Ic!u*e. Number'^ sutlieiently overwhelming 
wouhi make arms unneee-sarv, or en-'Ure thtir being speedily ob- 
tained. Nor i '5 it* neet issarv that any blows should actually be 
fought. “Lifting and marching are sutfn'ient overt -acts, without 
coming to a battle.” (Foster 218 ) 

The mere fact of an nrin«*d a'=-<‘mbly meeting and marehin", or 
even figliting will ned of it-tdf eon-tiinte a wagimr of war. It inu^t be 
by some puiilie and })reineditat(‘(l plan, for ’=ome {)ui>lic and gene- 
ral purpose. The law upon this ])oiut cannot be better laivl down 
tlian in the words of the Matute of hdw. Ill, wliieh was declara- 
tory of the C'ommon Law upon tiie jioint, exjilained by Mr. Jus- 
tice Foster. His eommeiitnrv dcMTVt^s especial comment from the cir- 
cumstance that it was accepted as baiiig the autlioritativ e exposition of 
the law% by the late Lord (’ampin 11, when Attorney General, and 
prosecuting for the Grown in a Gase of Higli Treason. (Frosts case 
9 C. Sc P. 111.) 

“ Tlic true outerion thorofuro in all tlit'a* is did the 

]>artios aNsoiubh* ? For if tin* .i-'-rmbly Ik* upon ac*’orait ot j»r5\att‘ 

ijuarrel, or to tidvC n vfiige oil jiiitu u' u* pviMMi^, the .Stutoto of tu*a>ons 
liath already detoi miiiod that jM-uit in tav.Jiu of the sal jcet. If. saith 
“ tlie statute, any man rule armed op nlv. or .seen'tly with men of arni.s 
“ against any othei to slay or to rob him, or to take and kt ep him till he 

make tine foi his deli\i>i.inee, it is not the mind of the King nor his 
‘‘ Council, that in such case it .4i.ill 1 e jiulgcsl treason ; but it .shall be judgcil 
“felony or tre>;j)ass accotding to the law of the land of old time uscti, 
“ and according as the case i\u|uirctli.” 

“ The w'ords of the lir.st elau'«c descrij>tive of the otVence, ‘ if any man ride 
armed ojienly or secretly with men ot arms,’ did, in the language those 
times, mean nothing less than thea>scmhhng bodies of men. friends, tenants 
or doi>endants, annc<l and arra\ed in a wailike manner in order to effect 
some purptiso or otlier by dint of numbers ami superior strength ; and yet 
these assemblies so armed and gw'ayed, if drawn together for pur|K)ses of a 
private nature, were not deemed treahouahle.” 

“ Though the statute mentioneth only the cases of assembling to kill, 
rob or iniiirison, these, put as they are by way of example only, 
will not exclude others wdiich may bo brought within tbo same rule ; 
for the retrospective clause provideth, that if in such case or idhcr like 
it hath been adjudged. ^Vhat are the other like civses ’ All c;u>es of the 
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like private nature are, I apprehend, within the reason and 'equity of the 
act. The case of the Earls of Gloucester and Hereford, and many other 
cases cited by Hale, some before the statute of treasons, and othei's after 
it, — those assemblies, though attended many of them with bloodshed and 
with the ordinary apparatus of war, were not holden to be treasonable 
assemblies ; for they were not, in construction of law, raised: against the 
King or his Royal Majesty, but for pur^mses of a private personal nature.*’ 

Upon the same principle and within the reason and equity of tho 
statute, risings to maintain a private claim of right, or to destroy particu- 
lar enclosures, or to remove nuisances, which affected or were thought to 
affect in i>oint of interest the parties assembled for these purposes, or to 
break prisons in order to release particular persons without any other cir- 
cumstance of aggravation, have not been holden to amount to levying 
war within the statute.” 

“And upon the same principle and wdthin the same equity of the sta- 
tute, I think it was very rightly hoUleu by five of the J udges, that a rising 
of the weavers in and about Loudon to destroy all engine-looms, machines 
W’hich enabled those of the trade w lio made use of them to undersell those 
w’ho had them not, did not amount to levying war wdthin the statute^; 
though great outrages >vere committed on that occasion, nut only in Loiiflon 
but iu the adjacent countries, and the magistrates and peace-officers were 
resisted and affronted.” 

“ For those judges considered the whole affair merely as a private quar- 
rel between men of tlie same trade abmit the use a particular engine, 
which those concerned in the rising thought detrimental to them. Five 
of the judges indeed were of a different opinion ; but the Attomey-Oeucral 
thought projxjr to proceed against the defendants as for a riot only.’* 

“ But every insurrection which in judgment of law' is intended against 
the person of the King, be it to detiirone or imprison him, or to oblige 
him to alter his measures of Government, or to remove evil counsellors from 
about him, the.se ri&ings all amount levying war within tlie stitute, 
whether attended with the pcjinp and circumstances of open W’ar ()r not ; 
and every cous])iracy to levy war for these j)urpo»efS though not trejison 
within the clause of Ie \’3 ing WMr, is yet an overt act within the other clinise 
of compassing the King’s death. Foi these purposes cannot be effected by 
numbers and oj^icn force without manifest danger to his i>eraon,” 

Insurrections in order to throw down all inclosiires, to alter the esta- 
blished law or change religion, to enhance tho price of all lalnvur or to open 
all prihons, — all nsings in order to effect these innovations of a public and 
general concern by an armed force are, in construction of law, high treason, 
w'ithin the clause of levying war : for though they are not levelled at the 
person of the King, they are against his Royal Majesty ; and besides, they 
have a direct tendency to dissolve all the lionds of Society, and to destroy 
all property and all Government too, by numljcrs and an armed force. In- 
Burrections likewise for redressing national grievances, or for the ex])ulsion 
of foreigners in general, or indeed of any single nation living here under the 
protection of the King, r)r for the reformation of real or imaginary evils t»f 
a public nature and in which the insurgents have no special interest,— risings 
to effect these ends by force and numWs arc, by construction of law, witlim 
the clause of levying war : for they are levelled at tho King’s Crown and 
Royal Dignity,” (Foster 208—211.) 

And so the Indian Law Commissioners say in tlxir 2nd Report, 
1847, § 10, referring to, and Jigreeing with the view of the English 
Crimintd Law Commissioners, 

“ In another place the Commissioners say, * tho terms of the statute seem 
naturally to import a levying of war by one, who throwing off the, duty of 
allegiance^ arrays himself in ojKjn defiance of his Movercipi in like manner 
and by the like means as a foreign enemy would do, having gained footing 
within the realm.’ So also we conceive the terms * waging war against the 
Government’ naturally import a x>er8on arraying liimseu in defiance of the 
Government, in like manner and by like mcane as a foreign enemy would do,” 
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In a case which is charged as being the offence of waging war, the 
prisoners are not bound of necessity to show what was the object and 
meaning of the acts done. The onus rests upon the prosecution not 
only to make out the facts but the motives which constitute tlie of- 
fence. (Hcg. Frost 9 C. & 129.) These will in general be easily 

ascertained, since the language and acts of those engaged in the same 
common enterprise will all be admissible for the general purpose of 
showing the object and character of the assembly. Accordingly in 
the case of Tleg. v. Hunt (5 B. k A. SGC) where Hunt and others 
were indicted for unlawfully meeting together for the purpose of excit- 
ing disaftcction, it was held that resolutions proposed at a former 
meeting at which he had presided, were admissible as showing the in- 
tention of those who assembled at the second meeting, botli having 
avowedly the same object. The meeting in question was attended by 
large bodies of men who came from a di<^taiu*e, marching in regular 
military order, and it w as held to be admissible eiidence of the charac- 
ter and intention of the meeting, to show" that within two da}s of the 
same, considerable numbers of men were seen training and drilling 
before day-break, at a place from wbieh one of these bodies bad come 
to the meeting ; and that on their disco\ering the person w ho saw them, 
they ill-treated tliem, and forced one of tlieni to swear never to be a 
King’s man again. Also, that it w'as admissible e\idence for the same 
jnirjiose to show', that another body of men in tlieir progress to the 
meeting, in passing the house of the person who had Ix^eii so ill-treat- 
ed, exhibited their disapprobation of his conduct by hi>^ing. And in- 
scriptions. and de\ices on banners and flags, disjilayed at a meeting 
were held to be admissible evidence for the same purpose. 

Nothing is said in this Code as to the evidence necessary to prove a 
charge of waging war ; ami therefore I presume it was inteiuled to 
leave the law' as it was formerly in cases of High Treason. A larger 
amount of proof was required to establish this crime on account of its 
greater enormity, and the severity of the punishment which ensued. 
Accordingly it has long been the English law, that 

“ There must bo two witnesses to prove the treason, bcflh of them to the 
same ovt-rt-aet, or one of them to one, and the other of them to an<»thor ovett- 
act, of the mmr tre:ison ; unless the defendant bhall willimrly, without vio- 
lence, confess the same. And if the jury do not give cre^lit to both witness- 
es, the debuidiint shall Ihj ac<autte<l. J>iit one witness i** sufticieut to prove 
a collateral fact , as that the defendant is a natural bom subject, or the 
like.” (Arch. 597.) 

And so by the Indian Evidence, Act 2 of 1855, s. 28, treason is 
made an exception to the general rule that the evidence of a single 
witness is suflieient. 

122. Whoever collects men, arms, or ammuni- 
tion, or otherwise prepares to wage 
&<!^^with^thpi7tX' war with the intention of either wag- 
tion of waging war ju-r or being prepared to wage war 
•gamat the Queen, Queen, shall be punished 

with transportation for life or imprisonment of either 

11 



OFFENCES AGAINST THE STATE. 


description for a term not exceeding ten years, and 
shall forfeit all his property. 

123. Whoever by any act, or by any illegal omis- 

„ sion, conceals the existence of a design 

intent to facilitate to Wage War agaiiist the v^ueen, m- 
a design to wage tending bv such concealment to facili- 
tate, or knowing it to be likely that 
such concealment will facilitate, the waging of such 
war, shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

124. Whoever with the intention of inducing or 

. „ compelling the Governor-General of 

Assaulting Gover- t i • ri r "o * 

nor-Generai, Go- India, or the Govemor ot any rresi- 
vernor.&c.within- <iency, Or a Lieutenant- Govcmor, or 
restrain "the^xer- a Member of the Council of the Go- 
cwe of any lawful yemor-General of India, or of the 
Council of any Presidency, to exercise 
or refrain from exercising in any manner any of the 
lawful powers of such Governor-General, Governor, 
Lieutenant-Governor, or Member of Council, assaults, 
or wrongfully restrains, or attempts wrongfully to 
restrain, or overawes by means of criminal Ibrce or 
the show of criminal force, or attempts so to over- 
awe, such Governor-General, Governor, Idcutenant- 
Govemor, or Member of Council, .shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 

125. Whoever wages war against the Govern- 

ment of any Asiatic power in alliance 
gain^ny ^Ltic OT at peace with the Queen, or at- 
tempts to wage such war, or abets the 
waging of such war, shall be pumslied 
with transportation for life, to which fine may he add- 
ed; or with imprisonment of either description for 
a term which may extend to seven years, to which 
fine may be added ; or with fine. 

126. Whoever commits depredation, or makes 
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preparations to commit depredation, 
preaXn“ on fhe territories of any power in alli- 

territorieg of any ance or at peace with the Queen, 
wiuTthe^Queen^ punished with imprisonment 

of either description for a term which 
may extend to seven years, and shall also be liable to 
fine and to forfeiture of any property used, or intend- 
ed to be used, in committing such depredation, or 
acquired by such depredation, 

127. Whoever receives any property knowing 

the same to have been taken in the 
ty taken by war or commission ot any 01 the onences men- 
dcprecktion men- tioned in Sectious 125 and 126 , shall 

tioiied 111 Sections , • j r** 

125 and 126. be punislied with imprisonment ot ei- 
ther description for a term which may 
extend to seven years, and shall also be liable to fine 
and to forfeiture of the property so received. 

128. Whoever, being a public servant, and having 
Public sen-ant ^^6 custody of any State Prisoner or 

yohmtaniy allow- Prisoner of War, voluntarily allows 
suteor"wrrTnhi’s such prisoner to escape from any place 
custody to csca|)e. in which such prisoner is confined, 
shall be punished with transportation for life, or im- 
prisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

129. Whoever, being a public servant, and hav- 

ing the custody of any State Prisoner 
nogngeutiy’su^r* Or Prisoner of War, negligently suf- 
ing PrUoner of f^ps such prisoner to escape from any 
hu custody to place ot coniiiiement in which such 
escape. prisoner is confined, shall be punished 

whith simple imprisonment for a term which may 
extend to three years, and shall also be liable to fine. 

According to English law- it would seem that the mere fact of an 
escape is prima facie evidence of negligence on the part of the keeper. 
For it is hU duty to keep the prisoner safely. (Arch. 660 .) But this 
may be negatived on the part of the defendant by showing force, or 
other circumstances which rebut the presumption. No presumptiou 
however can be raised from the mere fact of an escape that it waa 
vpluntarily permitted, or that it was knowingly aided or assisted, and 
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express evidence must be brought to this effect, if any conviction un- 
der ss. 128 or 180 is desired. 

130. Whoever knowingly aids or assists any 

.... State Prisoner or Prisoner of War in 

of, rescuing or escaping trom lawtul custody, or 
harbouring such rescues Or attempts to rescue any such 
pnsoner. prisoner, or harbours or conceals any 

such prisoner, who has escaped from lawful custody, 
or ofters or attempts to offer any resistance to the 
recapture of such prisoner, shall be punished with 
transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

Explanation.— A State Prisoner or Prisoner of 
War who is permitted to be at large on his parole 
within certain limits in British India, is said to escape 
from lawful custody if he goes beyond the limits 
within which he is allowed to beat large. 

Charges under this Chapter except s. 12 7 are not to be entertained 
by any Court, unless ordered of authorized by Covernment, or by 
some Officer empowered by the (lOvernor-Geiieral in C’ouncd to order 
or authorize such prosecution, or unless instituted by the Advocate 
General. (Cr. P. C. s. 166 ) 


CHAPTER VII 

OF OFFENCES RELATING TO THE ARMY 
AND NAVY. 

131. Whoever abets the committing of mutiny by 
Abettiugmutioy, an officer, soldicr, or sailor in tho 
or attemirting to Army or Navy of the Queen, or at- 

sailor from his tempts to seduce any such officer, 
soldier, or sailor from hi.s allegiance 
or his duty, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to ten years, and 
shall also be liable to fine. 

132. Whoever abets the committing of mutiny 
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by an officer, soldier, or sailor in the 
tinyfirmutlri« Ariiij Or Navy of the Queen, shall, if 
committed in con- mutiny be Committed in consequence 

sequence thereof. t* ^ j. i ‘if *i.T- 

ot that abetment, be punished with 
death or with transportation for life, or imprison- 
ment of either descrijttion for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


133. Whoever abets an assault by an officer, sol- 
dier, or sailor in the Army or Navy 
of the Queen, on any superior officer 
being in the execution of his office, 
shall be punished with imprisonment 
of either description for a term w'hich 
may extend to three years, and shall also be liable to 
fine. 


Abetment r)f an 
assault by a soltlitT 
or sailor on liis su- 
periorollicer, when 
inth' execution of 
his office 


134. Whoever abets an assault bv an officer, 

. , , ^ , , soldier, or sailor in the Army or NaAy 

.isaaiiit, if the as- ot tile Quceii, Oil any superior omcer 
Muit IS commit- l,eing in the execution of his office, 
shall, if such assault be committed in 
consequence of that abetment, be punished with im- 
prisonment of eitlier description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

135. Whoever abets the desertion of any officer. 

Abetment of the soldier. Or sailor in the Army or 
desertion of a sol- Navy of tlic Queeii, sliall be punished 
dier or sailor.^ with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 

136. Whoever, except as hereinafter excepted, 
Harbouring a knowing or having reason to believe 

deserter. officer, soIdicr, or sailor, in the 

Army or Navy of the Queen, has deserted, harbours 
such officer, soldier, or sailor, shall be punished with 
imprisonment of eithfer description for a term which 
may extend to two years, or with fine, or with both. 

Exception. — ^This provision does not extend to the 
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case in which the harbour is given by a wife to her 
husband. 

137. The master or person in charge of a mer- 

^ ^ , , ohant vessel, on board of which any 

on board merchant deserter irom tlie Army or Navy ox 
vessel through neg- Queeii is conccalcd, shall, though 

ligence of master. . , n i ^ i i i • 

i^noraDt ot sucu concealment^ be lia“ 
ble to a penalty not exceeding five hundred Rupees, 
if he might have known of such concealment, but for 
some neglect of his duty as such master or person in 
charge, or but for some want of discipline on board 
of the vessel. 

138. Whoever abets wliat he knows to bo an act 

. . . . insubordination by an officer, sol- 

of insubordinatiou dicr, Or sailor in the Army or Navy 
sMior of the Queen, shall, if such act of in- 

subordination be committed in conse- 
quence of that abetment, be punished with imprison- 
ment of either description for a term which may 
extend to six months, or with fine, or with both. 

1.39. No person subject to any Articles of War 
„ , . ^ for the Army or Navy of the Queen, 

to Articles of War Or for any part ot such A rmy or N avy, 
not punishable un- jg subiect to puiiislimeut under this 

in this Chapter. 

140. Whoever, not being a soldier in the Military 
or Naval service of the Qu^pn, wears 
dreJof a widier!*® any garb, or carries any token resem- 
bling any garb or token used by such 
a soldier, with the intention that it may be believed 
that he is such a soldier, shall be punished with im- 
prisonment of either description for a term which may 
extend to three months, or with fine which may ex- 
tend to five hundred Rupees, or with both. 
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CHAPTER VIII. 

OF OFFENCES AGAINST THE PUBLIC 
TEANQUILLITY. 

141. An assembly of fiv^e or more persons is de- 

signated an “ unlawful assembly,” if 
Unlawful aasem- coiumon object of the persons 

composing that assembly, is — 

Fh'st. To overawe by criminal force, or show of 
criminal force, the Legislative or Executive Govern- 
ment of India, or the Government of any Presidency, 
or any Lieutenant-Govenior, or any Public Servant 
in the exercise of the lawful power of such Public 
Servant ; or 

Second. To resist the execution of any law, or of 
any legal process ; or 

2'liird. To commit any mischief or criminal tres- 
pass, or other offence ; or 

Fourth. By means of ci-iminal force, or show of 
criminal force, to any person, to take or obtain pos- 
session of any property, or to deprive any person of 
the enjoyment of a I’ight of way, or of the use of 
water or other incorporeal right of which he is in 
possession or enjoyment, or to enforce any right or 
supposed right ; or 

Fifth. By means of criminal force, or show of 
criminal force, to comjiel any person to do what he is 
not legally bound to do, or to omit to do what he is 
legally entitled to do. 

Explanation. — An assembly which was not unlaw- 
ful when it assembled, may subsequently become an 
unlawful assembly. 

142. Whoever, being awai-e of facts which render 
Bemg a member assembly ail Unlawful assembly, 

of an unlawful as- intentionally joins that assembly, or 
sembiy. coiitmues in it, is said to be a member 

of an unlawful assembly. 
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Punishment. 


143. Whoever is a member of an unlawful as- 
sembly, shall be punished with impri- 
sonment of either description for a 
term which may extend to six months, or with fine, 
or with both. 


144. Whoever, being armed with any deadly 

, . . weapon, or with anv tliin^ which, used 

Joining an un* ^ o n* *1*11^ 

lawful assembly as a Weapon ot otlence, is likely to 

armed with any cau.se death, is a member of an unlaw- 

e« j weapon. assembly, shall be punished with 

imprisonment of either description for a term which 

may extend to two years, or with fine, or with both. 

145. Whoever joins or continues in an unlawful 

. . assembly, knowing that such unlawful 

Joining or con- i i 1 i i i • 

timung m an un- assembly lias been commanded in the 
lawful assembly,, ]a\y to disperse, 

knowing that it , „ , ^ • 1 1 -i.! • • I 

has been com- sliall be punislied With imprisonment 
of either description for a term which 
may extend to two years, or with fine, 

or with both. 


“A Magi'strate or Officer in change of a Police Station may cominand an 
unlawful assembly to flispcr-.e, and it shall thcrewjH)!! be the duty of the 
members of such unlawful assembly to disi>cr.-}e accordingly.*’ (Or. P. 0 . 
s. 111.) 

146. Whenever force or violence is used by an 

^ , , unlawful assembly, or by any member 

one member in pro- thereof. 111 prosccution ot tiic coniinon 

seention of com- object of such assoiiibly, every member 
mon object. r • -u e .1 

01 such a.ssembly, is guilty ot the 
offence of rioting. 

147. AVhoever is guilty of rioting, shall be punish- 

ed with imprisonment of either descrip- 
^ term which may extend to 
two years, or with fine, or with both. 

148. Whoever is guilty of rioting, lining armed 

Rioting, .armed deadly weapoii, or with any 

with a deadly wea- tiling wliicli, uscd as a wcapon of 
offence, is likely to cause death, shall 
be punished with imprisonment of either description 
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for a term wliicli may extend to three years, or with 
fine or with both. 

149. If an offence is committed by any member 

of an unlawful assembly in prosecution 
of a.r.miarfu“as" of the common object of that assembly, 
soriibiy u> be or sucli as the members of that assem- 
anroffenef com- Wj ^ncw to be likely to be committed 
mitted in prose- in prosccution of that object, every 

ontioii of common ^ i x ^ 

object. person who, at the time ot tlie com- 

mitting of that offence, is a member of 
the same assembly, is guilty of that offence. 

150. Whoever hires or engages or employs, or 

promotes or connives at the hiring, 
niv"ng"tt’"hinng engagement, or employment of any 
of persons to join persoii to join Or become a member of 
Unlawful assembly, shall be pun- 
ishable as a member of such unlawful 
assembly, and for any offence which may be com- 
mitted by any such person as a member of such 
unlawful assembly, in pursuance of such hiring, en- 
gagement, or employment, in the same manner as if 
he liad been a member of such unlawful assembly, 
or himself had committed such offence. 

1 .11 . Whoever knowingly joins or continues in any 
assembly of ffve or more persons likely 
iiig'^or cmito'ihu! to cause a disturbance of the public 
("c^or^^moro^Kr^ pcacc, after sucli assembly has been 
8ons after it h is lawfully commanded to disperse, shall 
to a'lsperl" '*"*^ ** punished with imprisonment of 
either description for a term which may 
extend to six montlis, or with fine, or with both. 


of persons to join 
an unlawful as- 
sembly. 


Knowingly join- 
ing or continuing 


sons after it h is 
been etuniiiantltd 
to disperse. 


E.rphxna(ion . — If the assembly is an unlawful as- 
sembly within the meaning of Section 141 the offen- 
der Avill be punishable under Section 145. • 

152. Whoever assaults or threatens to assault, or 
, . , obstructs or attempts to obstruct, any 

strncting public puDiic servaiit in the discharge ot hia 
servant when sxip- duty as sucli pubUc Servant in endea- 

pressing not, &c. - . x j* i i 

vounng to disperse an unlawful as- 

12 
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sembly, or to suppress a riot or affray, or uses, or 
threatens or attempts to use criminal force to such 
public servant, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, or with fine, or with both. 


153. Whoever malignantly or wantonly, by doing 
^ , . . any thing which is illegal, gives pro- 

W.intoiilv giving J o ® 

jirovoontiuii, with A'ocatiou to any person, intending or 
inteiittoc.iuv:not. it to 1)0 likelj that such pro- 

If noting be cum- vOCatioil will CaUSO the offonee of riot- 
nutted. committed, shall, if the of- 

fence of rioting be committed in conseijiienoe of such 
provocation, bepuni.shed with im])nsonment of either 
description for a term which may ex- 

If uot committed. . i r ‘ri *" *i.i 

tend to one year, or with fine, or with 
both ; and if the offence of rioting ho not committed, 
with imprisonment of either description for a term 
which may e.Kteiid to si.x monllis, or with line, or 
Avith both. 


15-4. Whenever any unlawful assembly' or riot 
takes place, the owner or occupier of 
Ownor or occii- in>on which such unlawful as- 

picr (if land nil i - • i , i i • 

which an unlaw- SelllblV IS Jiold or SUell HOt IS COmilllt- 


hcid. per-oon having or claim- 
ing an interest in such land, shall be 
punisliable Avitli fine not exceeding one thousand 
Rupees, if ho or lii.s agent or manager, knowing that 
such oflence is being or has been committed, or hav- 


ing reason to believe it is likelv to be committed, do 
not give the earliest notice thereof in his or their 
power to the priucijial offieor at the nearest Police 
.station, and do not, in the case of his or their having 
reason to bt licAC that it aa'us about to be coniinittod, 


use all lawful means in his or their power to prevent 
it, and in tlic event of its taking place, do not use all 
lawful means in his or their poAver to disperse or sup- 
press the riot or unlawful fu>.sembly. 


1 .bP WhencA'or a riot is committed for the beno- 

Liabiiityof prison behalf of any person who is 

for ftiioHcbciient a th<; ovAucr ot occupier of any land res- 

not IS committed i 

pecting winch 8uch not takes place, or 
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who claims any interest in such land, or in the sub- 
ject of any dispute which j^ave rise to the riot, or 
who has accepted or derived any benefit therefrom, 
such person shall be punishable with fine, if he or his 
agent or manager, having reason to believe that such 
riot was likely to bo coinnutted, or that the unlawful 
assembly by wliicli .such riot was coiuiuitted was like- 
ly to be held, shall not respectively use all lawful 
means in his or their power to ]>ri‘vent such a.ssembly 
or riot from taking ])lace, and for suppressing and 
dispersing the same. 

156. Whenever a riot is committed for the bene- 

fit or on Ijehalf of anv person who is 
of owner mocciii.ier tlio owiicr 01' occupier ot ally laiid res- 
for whose beneht a pectiiig whicli sucli I'iot takes place, or 

nut IS coiniiiittetL , , . . . i i i 

who claims any interest m such land, 
or in the subject of any dispute whicli gave rise to 
tlie riot, or who has accepted or derived any benefit 
therefrom, the agent or manager of such per^on shall 
be punishable witli line, if&ueh a gent "or manager, 
having reason to lielieve that such riot was likely to 
bo committed, or that tlie unlawful assembly by which 
such riot was committed was likely to be held, shall 
not use all lawful moans in his jviwer to prevent 
such riot or assembly from talcing place, and for sup- 
pressing and dispersing tlu“ same. 

157. Wlioevcr harbours, receives, or assembles 

in anv house or prenlise^ in his occu- 
sons hired foi an patlou 01 ' charge, or under his con- 
uiiiiiwful aasoiii mjy p(..rs,ons, knowing that such 

^ ' persons have been hired, engaged, or 

employed, or are about to be hired, engaged, or 
employed, to join or become members of an unlawful 
assembly, shall bo jumished with im]n'isonment of 
either description for a term which may extend to 
six months, or with fine, or with both. 

158. Whoever is engaged or hired, or offers or 

^ . , . , , attempts to be hired or to do 

Being hired to W » j • ^ . 

take part in an iin- or assist 111 doiHg ally 01 the acts speci- 
lawful assembly or in SectioTi 141, shall be punished 

with imprisonment of either descrip- 
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tion for a term which may extend to six months^ or 
with fine, or with both; and whoever, being so 
^ _ engaged or hired as aforesaid, goes 

armed, or engages or oners to go 
armed, with any deadly weapon, or with any thing 
which, used as a weapon of offence, is likely to cause 
death, shall be punished wnth iinprisoniuent of either 
description fora term Avhich may extend to two yeais, 
or Avith fine, or with both. 

159. When tAA^o or more persons, 
by fighting, in a public place, disturb 
the public peace, they are said to “ commit an affray.’' 

1 6 * 0 . whoever commits an affray shall be punished 
Avith imprisonment of either Jescri})- 
Punibbaieufc for t,ion for a term Avhich may extend to 
one month, or Avith fine Avhicli may 
extend to one hundred llupees, or AAuth both. 

L nlawfui assemblies, as deliiied in s. HI, may either aim at the 
accoiuplisliment of public or of ])rivale ends, \\ here the ohj(‘Ct iii 
view is of a pubic chara^ tt r, the dilTerence between such an abseinhly 
and a waging of war under s. 121 may be a \erv narrow one. \Vhat« 
ever amounts to a threat of force, to be einjilo^ed at some indi linite 
future period, will, as 1 undeistand the Sedion, be an nulawful aHsem- 
bly. But if the object is to carry out the design of tlie assembly by 
an immediate exercise of foice, this would amount to a waging of war. 
Suppose for instance, tliat during tlie progress of some obnoxious 
scheme of taxation through the l.,egiMati\e t'onneil, crowds were to 
assemble every day to hoot the inemlxTs supposed to he in favour of 
it, or monster processions were to parade the stieels as an exhiliitlon 
of the numbers of those opposed to the plan, this uouhl eointitute an 
unlawful assembly. But it the proce^^-ion were to force ilieir nay into 
the Council itself, for the purpose of tinn and there compelling the 
abandonment of the measure, this would he an actual wagin:^ of war. 
And so it was laid down by Lord Mansfield in the case oi the (Jordon 
riots, where he stated to the jury, 

“That it was the unanimous opinion of the ('ourt, that an attempt, by 
intimidation and violence to force the repeal of a law', W'as a levying war 
against the king, and high treason,” (lleg. v. Cordon, Doug. 592.) 

Jt must not however be supposed that mere numbers will make an 
assembly unlawful, where the object is to procure some public result. 
The question will always be, what are the means liy which it 
is proposed tliat the object should be brought about. Buiilic meet- 
ings for the purpose of eliciting, declaring, or altering public opinion 
upon any State matter are perfectly lawful. Where such meetings 
purpose of petitioning, they have the additional sanction 
of the Bill of nights (L Wm. & M. st. 2 c. 2) in which it is expressly 
laid down, 
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“ That it is tho right of the subjects to petition the king, and that 
all commitments and prosecutions for such petitioning are illegal.” 

Hut wlicre such meetings, under the cloak of public discussion or 
petitioning, are really used and intended as cxlnbiiioiis of physiced 
force, for the purpose of overawing and intimidating those whose 
conduct they canvass, they will be illegal. The series of monster 
mcetin’j:s which were c()n\ened by O’Connell throughout Ireland 
in 18 M for the purpose of carrying the llepcal of the Union may serve 
as an instance. 

A very common instance of unlawful assembly is that of tumul- 
tuous umetings, which from the private character of tluir objects can- 
not rise to a waging war. For instance a caste procession, marcliing 
in an insulting and defiant manner through streeis inhabited by 
another caste, so as to provoke angry passions, or excite to a breach 
of the peace. And so, m times of scarcity, assemblies held to dis- 
cuss the conduct of the merchants in demanding high prices, or 
of the Croveriiment in refusing remi'^sioiis of revenue, might become 
unlawful, not from the mere ojiinious expressed, but from their ten- 
denev to eiiJ in ^iolc!lee. Accordingly it has been luled that 

“All}' meeting. a.s.>enib"e(l un»ler sneh circumstance'* a-, acconbng to the 
opiniun of ration.il and tirm nun, are liLe’y t < produce danger to the tran- 
(pulity a!nl peace of the n^‘ich)»oujh‘'od. i> an unlawful asstnibly; ami 
in viewing tlu« «pie>tion, the jury f'hoiil.i take into thejr ev)n‘'ideration the 
way in which the nieetuigs were held, the li mr at wIikIi they iiirt, and the 
language UNod. hy thi> j)ei -^onc a.'^einbkd, aiul by tho>e wli t .uldressed them ; 
ami tlien cnn.>idLr whetlier him .md iati< nal men, htMug then faniilje> and 
j»ro]>erty theie, would lia\e ru.iMHi.ihlo gioiind t » fear a h:each of the peace, 
art the alarm nuut not uieidy he ."ueh a^, wouM frighten any fooh.'>h or 
timid ])crrton, hut must be >ucli a'> woidd alarm ih-tsuus of reUrtODable hrm- 
nertrt aud courage.” ( \reh. 701.) 

All persons who join .ui as'jembU’ of this kiinl, dhsregarding iU prolublo 
effect, and the al.irni and consternation which aie likely to ensue, and all 
who give coiiutenauee and support tcbit, arc criminal parties.” (Ibid.) 

C’lause -1. s. Ill applies ccjually wdiclbcr the pos^iessiou sought 
for under colour of title or without it, and whether tlic right which is 
asserted is a \alid, or iiualid one. The object of the (Liiise is the 
same as that of the old lhigh>h Si4itu‘.c, 5 Uic. 11. st. 1. c 7, against 
forcible entries, and i-s to piv\cut bieadics of the juacc, b\ compel- 
ling every one who a^^crls rights which may be contested, to do so 
under the authorit\ ol law. 

l'])ou this IStatute it has been held, that in order to make an entry 
forcible, 

“ It Bcems clear that it ought to be accompanied w ith sonic circumstan- 
ces of actual violence or teruu* ; and therefoie that an entry which had no 
other foiee than hiicli as is imjdied b> the law m every tre&]>asa w liatjsoever, 
is not within the Statute.” (1 Hawk. oOU.) 

I conceive that the same principle is expressly pointed to through- 
out s. Ill by the epithet “ erimiiial’’ qualifying torcc. It must be 
force used, or iutendod to be used, for the purpose of overcoming re- 
sistance, by causing fear, injury, or aiinovance. (s 350.) Accordingly 
Mr. Serjeant llawkiua says, (1 Hawk. 501.) 

“ It is to be observed, that w’herever a man, either by his behaviour or 
H|>eocb, at the time of Ixis eutry% gives those who are in jxissessiou of the 
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tenements wliieh he cLiims, just cause to fear that he will do them .some 
bodily hurt, if they will not give w’ay to him, his entry is esteemed for- 
cible, whether he cause such a terror by carrying wdth him an unusual 
number of servants, or by avowing himself in such a manner, as plainly in- 
dicates a design to back liis pretensions by force, or by actually threaten- 
ing to kill, maim or beat those who shall ctmtinue in jjossession, or by 
giving out such speeches as plainly iinpl^' a purpose of using force against 
those W'ho shall make any resistance.’* 

Tlie force or violence tvhich is necessary to render the members of 
an iiiilawfiil assembly guilty of rioting must bo some act done “ in 
proseciitiou of the eominon object of such assembly.” is. 110.) Imr 
instance a gathering of rvots to prevent a ro\eiiue otlicer from distrain- 
ing w'ouUl be ail unlawful assembly under s. 141. cl. 5, and if any 
one of them were to beat the olHcer, or rescue the goods seized, this 
would be a riot for which exei v one of the resisting jiarty would be 
liable, even though he took no paH in such act. And justly so, for 
the countenance and assistance of those who committed no vioh*ncc 
rendered possible the conduct of tliose wiio actually committed it. Ihil 
if a fight were to spring up between two of the persons unlawfully 
assembled, this would oulv make them individually responsible, anil 
not eoiuert the assembly into a riot. 

Not only tlie object primarily intended, but every thing wbieli 
naturally or necessarily follows from the prosecution of tliat object will 
be considered to have been contemplated by those wdio take part in it, 
ami they ivill be held responsible for it. (s. 119.) And so aeeordiiig 
to English law^ ; 

“If several persons combim* for an unl.iw'ful juirposo, or for a juirpose 
to be earned into etioet by unlawful mearw. ])articularlv if it be earned 
into effect iiotwitlistandiiig any opjHjNition th it may be <itrered against it , 
and one of them in the pro-iceutioii of it, kill a man, it is muider iii all 
who are ijresciit, whether they actually a^d or abet oi not, puoided the 
death were caii'scd by the act ni p* »me one of the ]»arty in the cnursc of lii.s 
endeavour^ to effect the common ct "f tlie ris-cml>ly. Hut the ait 
must be the result of the conit'deracy ; for if >evei d are out foi the pmjiosc 
of committing a felony, and up ui alarm and ]»u»'*uit mu dilVcrcut vvais, and 
one of them kill a pui.^uer to a\oid being taken, the others are not to bo 
con.sulered as ju'incipals in that offence.” ^.\rch. hUU.) 

The essence of an affray f". 159 ) consists in tlie ])nblii‘itY uf the 
place ami the disturbance of the public peace ; and tluu’eforc a ijuarrel 
amomr several persons in a praale room, wlierc then? i'^ no one to be 
injured but tlKuiseUc-, will only amount to an assault and batteiw by 
each. (1 liuss. 291.) 

“ It is no ground for a t<jtal remivsion of .«<oiitencc that a party engaged 
in an affray was not the aggre-^-ing party , though the Court lu awarding 
punishment niav^ a<^lmit the circunifttance to operate m mitigation of punish- 
ment. (1. M. Eig. 124, § 033. M. Dig. 10.i. ^ 4.) 

Just as the opposite state of facts will go in aggravation (3. M. 
Dig. 105, 5 3.) 

1 understand the above dictum only to apply to ca.scs where the 
party assailed was not forced into the affray in actual self-defence. 
There are many cases of insult, and even slight personal violence which 
would not compel a forcible resistance, ami if in such a case, retalia- 
tion brought oil an affray, both would be culpable, though not in 
equal degrees. But where tlie affray arose out of a boundary dispute 
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between the villn^^cs of K. nnd A., in which several persons were killed 
and wonnded ; the F. U. held, that as the villaj'ers of A. had in the 
iii-’st instance eiulcavourcd to s(*ttle the dis[)Ute by treaty, and had 
ihroiujhoiit ika acted on the defensive, they were entitled to an 

acquittal, (d M. Dig. 117, § 89.) 

There is one ease in vvliich a party can never justify an affray into 
which ho has Ik'cii led, aiivl that is, wliere it ha^' arisen in resistance 
to a prohissedly legal process. Aeeordingl\ parties ha\e been sen- 
tenced where they Iiad re^Hteil a distic-s, uliieli in one ease was law- 
ful, but irregularly le\icd, ami in another was fraudulent from tin* ^e^y 
iirst. lleoause llie party alwav's has his renunls \n a(’onrt of Justici*, 
and respeet for the law r(‘qnires that that uliieh elaiui^ to be cloiK: 
under its authority, .shouhl be set a^ide only by legal means, and 
submitted to till it is set a^ide. (1 M. Dig. 123, § <12, 3 M Dig. 
105, § 2.) 

And so it is expressly enacted liy «. 90, tlint the right of pvi'. ate 
defenoe doc'S not exist in sueh ea^c- (Sec note to s. 300. 

Ejcci^piiun 1 .) 

After coinietion of any person eliarireil with rioting a^'^anlt or oilier 
breach of tlu' ])eaee, or with abetting the >ame, or with assembling 
armed men, or taking other unhnvful mi*a<uies with the cNident inten- 
tion of eoinmiltmg the ^aine, the Court by whieh he is coii\ietcd or 
fimdly seuttuieeil, iiiav order him to enter into reeoirni/ances to keep 
tin* peaei*, for a jieriod not e\ec<'ding one uar if the sentence is 
jias'icd by a Magi-'trati', and three yar? if b\ a ^C'^^ions Court. fCr. 
P. C. s. 289.) And in tU fault of liiuliiur ‘^eeunty, whore sueh is 
required in adilitiou to the party's ow n reeojfuizaiuv, then the offouder 
may be kept in eustody for the ‘^ame })ei lod^ , (jl)ui. «■ 2'^D wluie, 
howetcr, a Magi'>trtile thinks it necessary to bind a person be\ond the 
term of one \ear, he may, before the expiration of the year, refer 
the case to the Sessions Couit whieh may anthori'‘e him to biml over, 
or in default of seeurity, ta.inipnson the party for a further period of 
one year, fib id. s. 290.) 


CHAPTER IX. 

OF OFFENCES BY OB RELATING TO 
PUBLIC SERVANTS. 

IGl. TV^lioever, being or expecting to be a public 
i-uWio servant scrvaiit, acccpt or obtiiins, or agrees 
taking .a gratiiioa- to accopt oi* attempts to obtaiii Iroiu 
any persou, for himself or for any other 
ill roaiwct of an persoii, any gratification whatever, 
official act. other than legal remuneration, a.s a 

motive or reward for doing or forbearing to do any 
official act, or for showing or forbearing to show, in 
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the exercise of his official functions, favor or disfavor 
to any person, or for rendering or attempting to ren- 
der any service or disservice to any person, with the 
Legislative or Executive Government of India, or 
with the Government of any Presidency, or with any 
Lieutenant-Governor, or with any public servant, as 
such, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both. 

Explanations . — “Expecting to bo a public servant.” 
If a person not expecting to be in office obtains a 
gratiheatiou by deceiving others into a belief that 
he is about to be in office, and that he will then servo 
them, he may be guilty of cheating, but he is not 
guilty of the offence defined in this JSection. 

“ Gratification.” The word “ gratification” is not 
restricted to pecuniary gratification.s, or to gratifica- 
tions estimable in money. 

“ Legal remuneration.” The words “legal remu- 
neration” are not restricted to remuneration which 
a public servant can lawfully demand, but include all 
remuneration which ho i.s permitted by the Govern- 
ment which he serves to accept. 

“ A motiv'c or reward for douig.” A person who 
receives a gi’atification as a motive for doing what he 
does not intend to do, or as a reward for doing what 
he has not done, comes within tliesc words. 

Illustrations. 

{a) A, a Moonsiff, obtains from Z, a banker, a situation in Z’s Bank 
for A’s brother, as a rewanl t<) A for deonling a case in favor of Z. A 
has committed the offence defined in this St‘ction. 

(^) A, holding the ofhec of Resnlcnt at the (>ourt of a subsidiary 
power, iU5ce])ts a lakh of Bupeos from the Minister of that p<K\cr. It 
does not ajinear that A accepted this sum as a motive reward for 
doing or forbearing to do any particular official act, or for rendering or 
attempting to render any i)ai*ticular service to that power with the 
British Goveniment, But it does appear that A a(*.ccptcd the sum as 
a motive or reward for generally slmwing favor in the (‘xercise of his 
official functions to that jiower. A has committed the offence detinod 
in this Section 

(c) A, a public servant, induces Z erroneously to l>elieve that A’s 
influence with the Ctf>veniinent has obtained a title for Z, and thus 
induces Z to ^vo A money as a reward for this service. A has com- 
mitted the oflence defined in this Section, 
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The offence constituted by this section consists 8iin])Iy in the act of 
receiving a bribe, or that which is intended as a bribe, although 
nothing illegal is done, or nothing is illegally omitted in consequence. 
The receipt of a present from the friends of a prisoner, who was sen- 
tenced to be hung tlie next hour, would still be criminal, if taken as a 
motive or nuvard for doing or forbearing to do any official act, for 
which a reward cannot lawfully be taken. Of course it must be taken 
with this view. It will not be iiecessai*y that the person who receives 
the present should intend, to carry out the purpose for which it is 
given. If it is given with a corrupt intention, and he receives and 
appropriates it, knowing of that intention, the offence is complete. 
Indeed the pre«iuin]jtion of guilty knowledge would be so great, lluit it 
is hardly possible to conceive a case in which a public official could 
innocently take any present from a person who was mix- 
ed up ill any public business conueeted with his department. Under 
s. 105 the mere fact of ae(*e])tinij: presents amounts to an offence, 
iiidepcudcntlj of the motives of either giver or receher. 

To guard against the vexatious prosecutions wdiicli might arise out 
of this and similar clauses, it is proiided by the Cr. P. C s. 107 that 


“ A Ciiarge <»f an offence pnm^haOle under the Iiulian Penal CoJe. of 
which aiJN .lud^e »ir any pnhhc servant not removal *le frtiiii hi'v office wi:h< ut 
the sanction (i<»\ernnient, is accused a-^ such Judge or other public f:er\ant, 
nhall not be entcrt.une<l against ^ueh Judge «>r ]»ublic servant, e\ce])t wAh 
tile sanction or under tlio directi<»n of the Local Ooverrment, or . .f rome 
officer empowered by the Local G,<\\rn mei it oi of some Com't or other 
authority to winch sik U Judge pulilioe ^ervaut is ."uboiilmatc, and wh >3e 
powri’ !rfO to am. lion or diiect such prosec laon l. e Local Government shall 
not think ht to limit or le^cn^e ’ 


Taking a gratifi- 
cation, in order, by 
corrupt or illegal 
2 nean‘<, h) influence 
a public servant. 


1G2. Whoever accepts or obtains, or agrees to 
accept or attempts to obtain, from any 
person, for biuisolf or for any other 
person, any gratilieation whatever as 
a inotive or reward for inducing, by 
corrupt or illegal means, any juiblic 
servant to do or to ibrbear to do any otKciul act, or in 
the exercise of the official functions of such public 
servant to show favor or disfavor to an.}- person, or 
to render or attempt to render any service or disser- 
vice to any person with the Legislative or Executive 
Government of India, or with the Gove rnment of 
any Presidency, or with any Lieutenant-Governor, 
or with any public servant, as such, shall he punished 
with imprisonment of either description for a term 
which may extend to three years, or 'with fine, or 
with both. 


1G3. Whoever accepts or obtains, or agrees to 

13 
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accept or attempts to obtain, from any 
catiSrth^*^: person, for hirnself or for any other 
ciseof perBonaiin- person, any gratification whatever, as 
s motive or reward for inducing, by the 
exercise of personal influence, any pub- 
lic servant to do or to forbear to do any official act, 
or in the exercise of the official fiinctions of such pub- 
lic servant show favor or disfavor to any person, or 
to render or attempt to render any service or dis- 
service to any person with the Legislative or Execu- 
tive Government of India, or with the Government of 
any Presidency, or Avith any Lieutenant-Governor, 
or with any public serA-ant, as such, shall be punished 
AA'ith simple imprisonment for a term which may ex- 
tend to one year, or Avith fine, or Avith both. 

Illustration, 

An advocate who receives a fee for arguing a cfinse before aJu<lge ; 
a person who rec4|ives pay for arranging and correcting a memorial ad- 
dressed to Government, setting forth the services and claims of tho 
memorialist ; a paid agent for a condemncil cnminal, wIkj lays Ix-fore 
the Government statements tending to show that the condemnation 
ivas unjust— are not within this Section, inasmuch as they do not 
exercise or profess to exercise personal iiiHueiice. 

104. Whoever, being a public servant, in respect 

I’unishmeut for Avlioiii either of the ofFonccs defined 
abetmeut by pub- in tlie last two preceding Sections is 
offenc"B*rwde* conjmittod, abets the oflence, shall bo 
punished with imprisonment of either 
description for a term Avhich may extend to three 
year's, or Avith fine, or Avith both. 

lllustralion, 

A is a public servant. B, A’s wife, receives a present as a motive 
for soliciting A to give an office to a particular |H.*rson A abets her 
doing so. B IS punishable with imprisonment for a ttuTn nor exceed- 
ing one year, or with fine, or with both. A is punishable with impri- 
sonment for a term which may extend to three years, or with fine, or 
with both. 

165. Whoever, being a public servant, accepts or 
, obtains, or agrees to accept or at- 

Piiblic fervant , iP* c I' lr r 

obtaining any va- tempts to Obtain, tor lumselt or tor 
luabie thing, with- any Other person, any valuable thing, 
frcin pcriKm con- wituout coiiHidcration, OF tOF a conBidcr- 
bliun^ which he knows to be inadequate, 
tranmctetibyBucii from any pcfson whom he knows to 

public aervant. ^ ^ 
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be concerned in any proceeding or business transact- 
ed, or about to be transacted by such public servant, 
or having any connection with the official functions 
of himself or of any public servant to whom he is 
subordinate, or from any person whom he knows to 
be interested in or related to the person so concern- 
ed, shall be punished with simple imprisonment for 
a term which may extend to two years, or with fine, 
or with both. 


Illustrations, 

(a) A, a Collector, hires a house of Z, who has a settlement case 
pemiing before him. It is agreed that A shall pay fifty Rupees a 
mouth, the house being such that, if the bargain were made in good 
faith A would be required to pay two hundred Riqiees a month. A 
has obtained a valuable thing from Z without adequate considei-ation. 

{h) A, a Judge, buys of Z, who has a cause pending in A’s Court, 
Government Promissory Notes at a discount, when they are selling in 
the market at a premium. A has obtained a valuable thing from Z 
without ailequate consideration. 

(c) Z's brnther is apprehended and taken l>efof^ A, a Magistrate, 
on a charge of perjury. A sells to Z shares in a bank at a premium, 
when they are selling in the market at a disc<miit. Z pays A for the 
shares accordingly. The money so obtained by A is a valuable thing 
obtained by him without adequate consideration. 

166, Whoever, being a public servant, knowingly 

Public servant disobeys any direction of the law as to 

disobeying a direc- the Way ill which he is to conduct 
with *’^intent'*To himself as such public servant intend- 
cause injury to jng to cause, or knowing it to be like- 

any person. disobcdience, 

cause injuiy to any person, shall be punished with 
simple imprisonment for a term which may extend 
to one year, or with fine, or with both. 

Illustration^ 

A, being an officer directed by law to take property in execution* in 
order to satisfy a decree jironouucedin Z’s favor by a Court of Justice, 
knowingly disobeys that direction of law, with the knowiedge that he 
is likely thereby to cause injury to Z. A has committed the offence 
defined in this Section. 

167. Whoever, being a public servant, and being, 

as such public servant, charged wiA 
fra^S%nT“r- preparation or translation of any 
reot document document, frames or translates that 
MUM inTwy.* docunaent in a manner which he knows 
or believes to be incorrect, intending 
thereby to cause, or knowing it to be likely that he 
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may thereby cause injury to any person, shall be 
punished with imprisonment of either description for 
a term which may extend to three years, or with fine, 
or with both. 

Sections and 163 only apply to cases where the party who 
is to exercise corrupt or undue intlueucc, does so for a considerution, 
obtained from a third person. If he does so wit lion t receiving any 
gratification, to serve liis own private interests, or lor the bi nefit of 
another, whether voluntarily or upon solicitation, no oifence w'lW ha\c 
been committed under these Sections. If guilty at all, he can only 
be guilty as an abettor. It wdll follow therefon*, that if the act done 
is not an offence in the public servant, ii is no otfiniee in ihc person 
who instigates him to it. Mence a peisou who of his own accord, or 
without being himself bribed, oilers any gratification whatever to a 
public servant will be piinislmblc as an abettor of the otfenct* in s. IGl . 
So, if being in any way connected with the official functions of a 
public servant, he induces him to accept any thing for an inade(|nate 
consideration, he >v ill have abetted tlie ofience in s 165. l>ut it is 
no ofl'ence in a public seiwant to yield to uu*rc ])ersonal inlluence, not 
accompanied by what is styled in s. 101 a gratiiication, unless by so 
doing he transgresses s. 1G6, or s. 217. 

Hence if the friend of a party toaci\il suit were by person- 
al influence to induce a Moou’^iif to give judgnicnt against the 
defendant contrary to his own conviction, the Moonsiif would be 
guilty under s. 166, and the party who perMiaded him would 
be guilty as an abettor. So if the successful ^o!icitati()ns were ad- 
dressed to a Sessions Judge, who acfjnitted a jirisoncr in eoiiscijin^ncc, 
the Judge will be guilty under s. 217, and tlie per'^on wdio o.Ncreised 
influence as an abettor, lint the exercise of, (»r uclding to personal 
influence in the disposal of patronage, the conferring of ivwards fiir 
services, the granting of contracts or the like, would he no offence in 
either of the parlies concerned. If how'ewr the relative were to re«;ort 
to threats instead of entreaties, this would he an ofh nee under s. ISD. 

The personal intlueucc referred to in s. 16.‘5 seems to iiieau that in- 
fluence wdiich one man possesses o\cr another, iriopectivc of tl.c 
merits of the oOsSe upon which it is brought to hear. JSueh considera- 
tions as rank, ivealih, power, gratitude, relationship or atlcciion, iiiay 
induce a person to grant to the request of one man what he would n(«t 
to the request of another. But influence exercised solely upon the 
merits of the case w ould seem not to be personal influence. If a per- 
son who was about to pay a viait to a Collector were to accept a sum 
of money, on the understanding that he was to draw the (’ollector into 
conversation upon the case, and represent it fully to liim, such a pro- 
ceeding however indelicate and improper, would, I conceive, not come 
under s. 163, provided no personal feeling was brought into play. 

Under s. 167 it would be no oIFcnce if a Court translator employed 
in a criminal case were to mistranslate all the documents, for the pur- 
pose of procuiing the acquittal of the prisoner, thongli it would b» 
otherwise if he had the contrary motive. ISucli a case would probably 
come under 8. 218, though the omission of the express words used 
in 5. 167 might make the point doubtful, and is expressly stated as 
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coming; under tlie head of False Evidence, (s. 191 illustration, e) 
Where the mistranslation is done intentionally, and does produce 
injury, it will not be necessary to show intention to injure, or know- 
ledge that injury would follow. As Lord Mansiield says, 

“ Where an act, in itself indifferent, if done with a particular intent be- 
comes criininal, then the intent must be proved and found but when the 
act is of itself unlawful, that is jtriind facie and unexplained, the ]>roof of 
justification or excuse lies on the defenriant, and in failure therefore the 
law implies a criminal intent.’’ (5 Burr. 2007.) 

168. Whoever, being a public servant, and being 

Public senaiit bound as sucli pubHc Servant 

unlawfully engag- not to engage in trade, engages in 
jiig m tiade. trade, shall be punished with simple 
imprisonment for a term which may extend to one 
year, or with fine, or with both. 

By 33 Oeo. III. c. 52, s. 137 it is rendered lUiUmful for any 
Governor-deneral, or Governor, or any Member of (’ouncil of any of 
the Presideneies of India, or for any Collector, Supervisor, or other per- 
son cmplovv'd or conc(u*ued in the (’ollection of the Revenues, or the 
administration of ju^tlce in the provincts of ihngal, lUliar. or Orissa, 
or for their Agents or servauls, or any one in tiu-'t for them ; or for 
any of the Judges of tlie iSupivme Court ot .ludi 'alure to be conci'rmal 
in any trade or tralHc whatever whether within or witho-it India, i^ee 
also ii and 1 \V. IV. e. S5. s. TC ) Uiuh r 11 of 01 Col- 

lectors and A^^istar.ts to Collectors are forbidden to exercise or carry 
oil trade or eommcrco, tlirectly or indirectly, or to be engaged in any 
bank or house of agency Soy may thev be concerned in tiie farm- 
ing of tlie public revenue, or in the lending of money to i^rojinelors of 
land, renters, or persons responsible for the public revenue, or in any 
way connected with its management. (Ibid ss. 00. 01 ) So by the 
oath prescribed for a Judge, (Keg. II. of l'^02, s. 13 Keg VII. of 
1827, s. 4) he binds himself not to be concerned direeily or iiuhveetly 
ill any commercial transactions. By 37 (ieo. 111. c. *142. s. 2b the 
lending of money or any valuable thing by a British Su\\jt*ct to a Na- 
tive Prince is made a inisdcineaiiour. Here British Subject is used m 
its restricted sense, as meaning the legumiate son of a British taiher 
or motln'r. 

Act 15 of 184S forbids oflicers of the Supreme Courts in India, or 
of the Courts for the relief of Insolvent Debtors to earn on any deal- 
ings as banker, trader, agent, factor or broker, either for their own ad- 
vantage, or for the advantage of any other person, except such dealings 
ns it may be part of their duty to carry on. 

A similar provision exists ns regards the Administrator General 
under Act VI II of 1855. s. 4<9. 

169. Whoever, being a public servant, and being 

Public servant Servant, 

imiawfuiiy buying Bot to purchasG ov bid for Certain pro- 

perty, purchases or bids for that pro- 
perty, either in his own name or in the 
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name of another, or jointly or in shares with others, 
shall be punished with simple imprisonment for a 
term which may extend to two years, or with fine, or 
with both ; and the property, if purchased, shall be 
confiscated. 


See Beg. XXVI of 1802. s. 20. and Reg. VI of 1832, s. 2. 


170. Whoever pretends to hold any particular 
Pers»nating a office as a public servant, knowing that 
public servant he does not hold such office, or falsely 
personates any other pei'son holding such office, and 
in such assumed character does or attempts to do any 
act under color of such office, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


Wearing garb or 
carrying token used 
by public servant 
with fraudulent in- 
tent. 


171. Whoever not belonging to a certain class of 
public servants, wears any garb or 
carries any token resembling any garb 
or token used by that class of public 
servants, with the intention that it may 
be believed, or with the know'ledge 
that it is likely to be believed, that he belongs to that 
class of public servants, shall be punished vvith im- 
prisonment of either description for a term w’hich 
may extend to three months, or with fine w’hich may 
extend to two hundred Rupees, or with both. 


CHAPTER X. 

OF CONTEMPTS OF THE LAWFUL 

AUTHORITY OF PUBLIC SERVANTS. 

1 72. Whoever absconds in order to avoid being 
served with a summons, notice, or or- 
proceeding from any public ser- 
•ummon* or other vant, legally competent, as such pub- 
public secant. Servant, to issue such summons, 

, notice, or order shall be punished with 

simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five 
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hundred Rupees, or with both ; or, if the summons, 
notice, or order is to attend in person or agent, 
or to produce a document in a Court of Justice, with 
simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand Rupees, or with both. 

“ A charge of a contempt of the lawful authority of any Court or public 
servant, or of any other offence against a jiublic servant as such descnbed in 
Chapter X of the Indian Penal C^e, not falling within s. 103 of this Act, 
(See poHtf 9U)te to a. 175.) shall not be entertained in any Criminal Court 
except with the sanction or on the complaint of the Court or public 
servant conccme<l, or if such servant is an inferior ministerial servant, 
with the sanction or on the coinjdaint of his official superior. The pro- 
hibitiou contained in this Section shall not apply to the offences described in 
BB. 188 and 190 of the Indian Penal Code.” (Cr P. C. s. 168.) 

** When any such offence as is described in Chap. X of the Indian Penal 
Code, except ss. 175, 178—180, is committed in contempt of the lawful autho* 
rity of any Civil, Criminal, or Revenue Court by an European Britifih 
Subject, such offence shall be cognisable only by a Magistrate who is a 
Justice of the Peace, and such Magistrate shall have the same powers of 
punishment for such offence as are \ested by the Statute 53 Geo. 111. c. 
155. s. 105 in a Justice of the Peiicc btr the punishment of an assault, and 
may deal with the offender on conviction in the same manner is provided 
in the said Statute. If such Magistrate shall consider the offence to re- 
quire a more severe jninishmcnt thau a Justice of the Peace is competent 
to award under the said Statute, he may commit the offender to a Supreme 
(now High) Court of Judicature.” (Cr. P. C. s. Ib5,) 

UiuliT 53 Geo. III. c. 155. s. 105 the Magistrate was authorised 
to inflict 11 line of Rupees 500 to be levied bv warrant upon anv pro- 
perty within his district, and if no such property was to be lound, 
then to commit to Gaol, for a period not exceeding two months, un- 
less the fine were paid sooner. 

1 73. Whoever in any manner intentionally pre- 
vents the serving on himself, or on any 
vfceofrmmonfor otlicr pcrsoii, of anv suminons, notice, 
other procoitiing, or Order proceeding from any public 
lication thereof, serv/iiit, legally competent, as* such 
public servant, to issue such summons, 
notice, or order, or intentit)nally prevents the lawful 
affixing to any place of any such summons, notice, or 
order, or intentionally removes any such summons, 
notice, or order from any place to which it is lawfully 
affixed, or intentionally prevents the hiNt-ful making 
of any proclamation, under the authority of an y pub- 
lic servant legally competent, as such public servant, 
to direct sucb proclamation to be made, shall be 
punished with simple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to five hundred Rupees, or with both : or, if 
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the summons, notice, order, or proclamation is to 
attend in person or by agent, or to produce a docu- 
ment in a Court of J ustice, with simple imprison- 
ment for a term which may extend to six months, 
or with fine which may extend to one thousand Ru- 
pees, or with both. 

174. Whoever, being legally bound to attend in 
, person or by an agent at a certain 

Non-atteiuiiiicc * i i j • ’ • i t j 

in obe.lieiice loan place aud tiiiic 111 obodicnce to a sum- 
order from a pub- mons, Hotice, Order, or proclamation 

he bervaiit. ^ ^ t 

proceeding ironi any public servant 
legally competent, as such public servant, to issue 
the same, intentionally omits to attend at that place 
or time, or departs from the jdaco where he is bound 
to attend before the time at which it is lawful for him 
to depart, shall be punished with simple imprison- 
ment for a term which may extend to one month, or 
with fine which may extend to five liundred Rupees, 
or with both ; or if the summons, notice, order, or 
proclamation is to attend in jiersou oi- by agent in a 
Court of Justice, witii simple iinprisuniiient for a 
term which may extend to .six luoiiths, or with fine 
Avhich may extend to one thousand Rupees, or with 
both. 


A, being Legally b'niml to a^ipo.ir the Snprenie (’.lurt at 

(\Ue'itt.i, in obiMbonee to a subofcna i-^Numg fVotn that Couii;, intention- 
ally omits to a[*peaf A h.i-f coiii»iiitU*<l tlie oli'once detined in tlu.s 
Section 

(h) 'A, being legrdly bound to appear before a Zilhh Jinlgo, as a 
witness, in obedience to a summons issued by that Zillah Jinlgc, in- 
tentionally omits to appear. A lias committed the offence dehneil in 
this Section. 

To constitute an ofTenoe under tliis Section, the summons must 
not only be issued by a Ihihlic Servant legally competent to issue it, 
but it must also be such a summons as the party is legally bound 
fsec s. 43 ante p. 18) to obey. Therefore I conceive there could be 
no conviction if the summons were illegal a^j initio. For instance, it 
is not competent to a Magistrate to issue a summons for criminal 
breach of contract, adultery or defamation upon his personal know- 
ledge and without a complaint, (Cr. P. C. s. C8) and therefore if the 
person so summoned refused to attend, he would not be punishable 
under this Section. 

175. Whoever, being legally bound to produce 
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^ ^ or deliver up any document to any 

duce a document public Servant, as such, intentionally 
to a public servant omits SO to produce ot deliver up the 

bound to produce Same, Shall bc punished with simple 
Buch document. imprisonment for a term which may 

extend to one month, or with fine which may extend 
to five liundred Rupees, or with both ; or, if the do- 
cument is to be produced or delivered up to a Court 
of Justice, with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

lllmtration. 

A, being legally bound to produce a document before a Zillah Court, 
intentionally omits to produce the same. A has committed the offence 
defined in this Section. 

It is necessary to show that the person was legally bound to*pro- 
diice the doeument, and if the necessary steps have not been taken to 
impose that obligation upon him, he does not come under this Sec- 
tion. For instance, a witness who intentionally leaves at home a 
document which he knows wull be called for is not punishable, unless 
the proper notice to produce, or SHhpmid duce$ has been served upon 
him. But it uould be otherwise if he actually had the document in 
lus pocket, for if it is iu Court he is bound to produce it. (Act II of 
1855, 8. C5.) There are many documents which a witness may refuse 
to deliver up, on the ground of their being privileged. As for instance 
Slate Proceedings, Income-tax Assessment Papers, (Act XXXll of 
ISfiO, s. 43) and the like, but he wdll still be bound to bring them into 
Court, if they are in bis power, and the Court will decide as to the 
question of privilege. (Act 11 of IS55. s. 23.) In the case of State 
Proceedings, however, the Court cannot even inspect them for the 
purpose of seeing if they arc pri\ilcged, (ibid\ and must take their 
character upon the \vord of the public ollicer who has them in his cus- 
tody. (Beatsou V. Skene, 211 L. J. Ex. 430.) The same rule seems 
to follow from the terras of the Income Tax Act, above referred to. 

“When any such offence as ia described in section 175, 178, 179, 180, 
or 228 of the Indian Penal Code ia committed iu the view or presence of 
any Civil. Orinunal, or Hevcuue Court, it shall be competent to such Court 
to cause the offender, whether ho l»e a Euro}>ean British subject or not, 
to be dt'tained in Custody ; and at any time l)efore the rising of the 
Court on the same day to take rognizanc'c, of the offence, and to adjudge the 
offender ti» punishment, by fine not exceeding two hundred Rupees or by 
imprisonment in the Civil Jail for a periiKl not exceeding one month, unisBa^ 
such fine lie sooner paid. In every such case the Court shall record the 
facts constituting the contempt, with any statement the offender may majea 
as well as the finding and sentence. If the Court, in any ease, shall con- 
sider that a person accused of any offence above referred to should be im- 
prisoned, or that a fine exceeding two hundred Rupees should be imposed 
U{)on him, such Court, after recording the facts constituting the contempt, 
and the statement of the accuse^l person as before provided shall forward 
the CAHO to a Mi^stiute, or, if the accused person be a European British 
subject to a J ustice of the Peace, and shall cause bail to be taken for the ap- 

14 
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pearance of such accused person before such Magistrate or J ustice of the 
Peace, or if sufficient bail be not tendered shall cause the accused person 
to be fonvarded uuder custody to such Magistrate or J ustice of the Peace. 
If the case be forwarded to a Magistrate, such Magistrate shall proceed to 
try the accused person in the manner provided by this Act for trials before 
a Magistrate, and it shall be competent to such Magistrate to adjudge such 
offender to punishment as provided in the section (»f the Indian Penal Code 
under which he is charged. If the case be forwarded to a justice of the 
Peace, such Justice of the Peace shall inquire into the circuiii stances, and, 
shall have the same powers of punishing the offender as are vested by the 
Statute 5J1 George III, c. 155, s. 105, iu a Justice of the Peace for the 
punishment of an assault, and may deal with the offender in the same 
manner as is provided in that behalf m the said Statute. (See ante p. 103.) 
If such Justice of the Peace shall consider the offence to reipiiie a more 
severe punishment than a Justice of the Peace is competent to award un- 
der the said Stitute, he may commit the offender to a Supreme Court of 
Judicature. In no case tried under this section shall any Magistrate ad- 
judge imprisonment ; or aline exceeding two hundred Rupees, h*r any con- 
tempt committed in his own }>resence against his own Court.” (Cr. P. C. s. 
163. Act XXIII of IbCl. s. 21.) 

“ When any person has been sentenced to punishment, or forwarded to a 
Magistrate or Justice of the Peace for trial, under the last preceding sec- 
tion, for refusing or omitting to do any thing which he was lawfully requir- 
ed to do, it shall bo competent to the Court to discharge the offender, or to 
remit the punishment, on the submission of the offender to the order or re- 
quisition of such Court.” (Cr. P. C. s. 161. Act XXII I of 1S61. s. 22.) 

176 . Whoever, being legally bound to give any 

„ . . ^ . notice or to furnish information on any 

notice or informa- Subject to any public Servant, as such, 
tioii to a pubUc intentionally omits to give such notice 
son kgaiiy boimd or to fumisli sucli information in the 
to give notice or niauner and at the time required by 
m orma ion. ^ shall be punished with simple im- 

prisonment for a term, which may extend to one 
month, or with fine which may extend to five hun- 
dred Kupees, or with both ; or, if the notice or infor- 
mation required to be given respects the commission 
of an offence, or is required for the purpose of pre- 
venting the commission of an ofience, or in order to 
the apprehension of an offender, with simple im- 
prisonment for a term which may extend to six 
months, or with fine which may extend to one thou- 
sand Rupees, or with both, 

177. Whoever, being legally bound to furnish 

information on any subject to any 
public Servant, as such, furnishes, as 
true, information on the subject which 
he knows or has reason to believe to be false, shall 
be punished with simple imprisonment for a term 
which may extend to six months, or with fine which 
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may extend to one thousand Rupees, or with both ; 
or, if the information which he is legally bound to 
give respects the commission of an offence, or is re- 
quired for the purpose of preventing the commission 
of an offence, or in order to the apprehension of an 
offender, with imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 


lUicstratioti. 

{(C) A, a landliolder, knowing of the commission of a murder within 
the limits of his estate, wilfully misinforms the Magistrate of the Dis- 
trict that the death has occurred by accident in consequence of the 
bite of a snake. A is guilty of the offence detined in this Section. 

(/>) A, a village watcliman, knowing that a considerable body of 
strangers has passed through his village in order to commit a dacoity 
in the house of Z, a wealthy merchant re.siding in a neighbouring place, 
and being hound, under Clause o, Section VII. Regulation III of lb21 of 
the liengal Code, to give early and punctual infnmiatiun of the above 
fact to tlie otKcer of the nearest Police Station, wilfully misinforms the 
Police Officer that a b idy of su‘>picious character.^* jias^ed through the 
village with a view to commit dacoity iii a certain di.stant jdace in a 
different direction. Here A is guilty of the offence defined m this 
Section. 


178. Whoever refuses to bind himself by an oath 
. u state the truth, wlien required so to 

when ilu"y re<”iUr- bind llimsolf by a public servant legat- 
ed to tike oath by ly competent to require that he shall 
apu icscnau . Plud himself, shall be punished with 
simple imprisonment for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 

“If any witness shall refuse to answer any question which fthall be put 
to him, and .shall not offer any just excuse fur such refusal, the Court may 
commit such witness to costody for such reasonable time as it may de^m 
proper, unle.sa he shall iii the meantime consent to be examined and to 
answer. In the event of such witness persisting in his refusal he may be 
dealt with according to s. 163 of this act.*' (Cr. P. C. s. 365. See s. 163 
Quoted ante. p. 1U5.) 

Tn a very recent case in England a father was indicted for an ag- 
gravated assault upon his son, and the son refused to give e\ideuce 
against his father. The Court committed him summarily to prison for 
one month. (Reg. v. Baron Vidil. C. C. Ct. 23rd August ISGl.) 
Feelings of friendship are not such a “just excuse for refusal” as au- 
thorise an individual to obstruct the course of law. The only relation- 
ship which is a bur to evidence in a criminal case is that which exists 
between husband and wife^ (Act II of 1855. s. 20.) 

1 79. Whoever, being legally bound to stato the 
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„ ^ ^ truth on any subiect to any public 

answer apubiicser- Servant, reiuses to answer any question 

^uraiion'^***^*** demanded of him touching that sub- 
ques on. public Servant in the ex- 

ercise of the legal powers of such public servant, shall 
be punished with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

See Cr. C. P. s. 163. ante p. 105. 

180. Whoever refuses to sign any statement 

made by him, when required to sign 
^ statement by a public servant le- 

gally competent to require that he shall 
sign that statement, shall be punished with simple 
imprisonment for a term which may extend to three 
months, or with fine which may extend to five hun- 
dred Rupees, or with both. 

See Cr. P. C. s. 163. ante p. 103. 

181. Whoever, being legally bound by an oath 

to state the truth on any subject to 

False statement jjy. servant or Other person 

on oath to public f ^ i , i • • . ^ i 

eer -3111 or iierson authorized by law to administer such 
^dn'isteroato. o^tli, Hiakes to sucli public servant or 
other person as aforesaid, touching that 
subject, any statement which is false, and which he 
either knows or believes to be false or docs not be- 
lieve to be true, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine. 

182. Whoever gives to any public servant any 
. , information which he knows or be- 

Won, with intent Iieves to be false, intending tliereby to 
to canse a public cause, Or knowing it to be likely that 
lawful power to 06 Will thereby cause such public ser- 
tte injury of an- tO USe thc lawful pOWCr of SUcll 

public servant to the injury or annoy- 
ance of any person, or to do or omit anything which 
such public servant ought not t<5 do or omit if the 
true state of facts respecting which such information 
is given were known by him, shall be punished with 
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imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

lllvMrations. 

{a) A informs a Magistrate that Z, a police officer subordinate to 
such Magistrate, has been guilty of neglect of duty or misconduct, 
knowing siu*h information to be false, and knowing it to be likely that 
the information will cause the Magistrate to dismiss Z. A has com- 
mitted the offimce deHned in this Section. 

{b) A falsely informs a ])uhlic .servant that Z ha.s contraband salt in 
a secret place, knowing such information to he false, and knowing that 
it IS likely that the conscipience of the information wull lx; a search of 
Z’s preini.scs, attended with annoyance to Z. A has committed the 
offence delined in this Section. 

There is good deal of uncertainty in ss, 17-1 to 183 from the use 
of the words ‘‘ IcLuilly hound” without any explanation, and with 
very few illustrations, as to the cases in which a piT^ion is legally 
bound. The instances gisen under s 174 of ])crsons Iciially bound 
to attend in obedicnci* to a summons, relate to sumnionscs to give 
evidence before a Court of Justice, runehay* ts ,are also authorized 
to summons witness iiefori* thtuii (Heg. V. VII. XII. of IS16 ) By 
Beg. XXVIll. of l^n2 s. 34, el. 8. Zemindars and other landholders 
possess the power of summoning, and if neces^aiy of compelliiiir, the 
nttiMuiauce of tlieir tenants for the adjustment of tiieir rent<», or for 
measuring lands within tiieir respective estates wdiich inav be lialile to 
measunaiicnt, or for (onj other lawful purpose. And by Reg III, of 
1831, s 5 the right of Collectors ami Thasildars to summon ryots to 
attend at the Annual Settlement of licvcnue, is recognized. 

There is a diticrence betvvecm ss. 176 and 177 and the previous 
Sections IIS — 120 in this rc'<pcet, that the offence punishable under 
ss. US — 120 i^ onl\ committed when the eoueealment or luis-repre- 
sentation is done by the person with an intention to faeilitate the com- 
mission of an offence, or the knovvlcdg»* that the offence will be facili- 
tated. In sections 176 — 177 the guilt consists simplv in the breach 
of duty, apart from any ulterior views which the offender may have 
had. In these Sections I conceive that the words “ legallv bound” 
reff r to some sjieeial obligation arising out of the rank or office of 
the party concerned, different fiom his ordinary duty as n citizen. 
For instance by Reg XXV. of lSl)2. s. 15, it is enacted that 

** Zemindars ^liall aid and assist the officers of Government in apprehend- 
ing an<l securing offendt rs of all de*sonpti<>ns, and they sliall iminire and give 
notice to the Mugi.strates of nibbei-s or other di*»turlHTs of the oiiblic |>eacd 
■who m.ay be found, or who in.iy seek refuge vvithiu their Zciumdanes.'" 

So by Reg. XL of 1816, heads of villages and village watchers are 
required to report on all suspicious cliaracter, and other circumstan- 
ces of a criminal nature whieli come to their knowledge. Of course all 
persons directly concerned in the preservation of the pe^Hce, and the 
administration of criminal justice, are under an express obligation to 
activity in this respect. (Reg. XI. of 1816, ss. 25. 50.) 

Hence it seems to me that s. 176 would not apply to a private per- 
son, who refused to give information to a public servant, even though 
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tte public servant asked the question in the discharge of his duty. 
For instance, a police officer who is seeking for evidence against a 
criminal is perfectly justified in asking questions of any one who will 
answer them. But I cannot think that the party interrogated is 
bound to give any answer. If he were, it would follow that he must 
submit to be cross-examined to any length and at any time by any 
officer who was engaged upon the case. If however he docs uudcr- 
take to give information, he is legally bound to give that which is 
true, and if he states as true that which he knows to be false, he 
would come under the terms of s. 177. And the case would be the 
same with special statements which a party may be legally required to 
make. For instance, declarations as to the quantity or value of dutiable 
goods ; as to the life of a person claiming a pension, and the like. 

It is also to be remarked, that A\hereas ss. II8-II0 only refer to 
information relative to the commission of offences, ss. 17d-177 refer 
to any information which the party is legally bound to afford. For 
instance if a tahsildar were called in to report upon the state of the 
crops in his division, or a curnuin were directed to supply information 
as to the assessments of his village, any mis*statemenl or coiicealiucnt 
would be criminal under these sections, even though no interested 
motive could be shown. Of course where 110 such motive appeared, it 
would require conclusive evidence to show that the party was in ac- 
tual possession of the information, before any conviction could be ol)* 
tained. No crime will be committed under the'<e sections, where a 
public officer through negligence is destitute of the knowledge which 
by proper diligence he might have acquired. 

The word ‘ oatlF is defined in s. 51, so as to include all solemn af- 
firmations and dechirations, wdicth(*r intended to be used in a (’ourt of 
Justice or not. The offence referred to in s. 17S will howewer in 
general be committed in judicial proceedings. The same remarks 
apply to the ensuing sections 17^-181. 

183. Whoever offers any resistance to the taking 

of any property by the lawful autho- 
taSTpro^l^rty any public servant, knowing or 

by the Uwfui au- having rcason to believe that he is 
•ervant."^ ^ such public Servant, sliall be puni.slied 
with imprisonment of either descrip- 
tion for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, 
or with both. 

184. Whoever intentionally obstructs any sale of 

property offered for sale by the lawful 
of?roSrty Xred authority of any public serv'ant as such, 
forsaiebyanthori- shall bo punislied witli imprisonment 
vant ^ ^ ° of either description for a term which 
may extend to one month, or with fine 
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which may extend to five hundred Rupees, or with, 
both. 


185. Whoever, at any sale of property held by 
the lawful authority of a public ser- 
orbSr property ^aiit as such, purchascs or bids for any 
offerea for sale by property on account of any person, 
whether himself or any other, whom 
he knows to be under a legal incapa- 
city to purchase that projierty at that sale, or bids for 
such pro])erty not intending to perform the obliga- 
tions under which he lays himself by such bidding, 
shall be })unished with imprisonment of either des- 
cription for a term which inaj' extend to one month, 
or with fine which may extend to two hundred 
Rupees, or with both. 


Where property is sold for arrear> of re\cnuc or rent, it is not eom- 
p'*tt;nt for the defaulters or their sun tie^ to purcha-e it. (Iteg. XXVI. 
of ISOkX s IS. XXVI 11. Oi ISUJ. s. 27 ) Nor can land so set up for 
sale be purchased In the naiive odieers of the Cutchcrrics of Collectors, 
or the jirnate serxants of Collectors. (Ueg. XXVI. of 1S02 s. 20.) 
Nor can property distraiiu'd for arrears be purchased by the distrainers 
or appraisers. i^Reg. XXVlil of 1 S02. s. 23.) 

18G. Whoever voluntarily obstructs any public 
^ , servant in the discharge of his public 

Ob.structiiig pub- i ii i ^*11 • 1 • 

be servant in tbs. TUnctlOnS, slKall be punisliecl Wltll 1111- 

charge oUiiH pub- px-igomuont of cithor description for 
a term which may cxtoncl to tliree 
months, or with tine which inav extend to five him- 
dred Rupees, or with both. 

187. Whoever, being bound by law Ho render or 
furnish assistance to any public s- r- 

public servant when Vailt 111 the exeCUtlOH Ot llhS pi i 1)110 
bound by law to intentionally omits to give such 

gi>e assia uico. assistaiice, shall be punished with sim- 
ple imprisonment for a tenu which may extend to 
one month, or with fine which may extend to two 
hundred Rupees, or wfith both ; and if such assistance 
be demanded of him by a public servant legally com- 
petent to make such demand for the purposes of ex- 
ecuting any process lawfully issued by a Court of 
Justice, or of preventing the commission of an offence. 
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or of suppressing a riot or affray, or of apprehending 
a person charged with or guilty of an offence or of 
having escaped from lawful custody, shall be punish- 
ed with simple imprisonment for a term which may 
extend to six months, or with fine which may extend 
to five hundred Rupees, or with both. 

The persons “ bound by law to render assistance” under s. 187 will 
in general be public officials. There are however some eases in which 
even private persons are bound to render assistance. A slight sketch 
of the English law upon this point may therefoi c be useful. 

Wherever a felony is committed in the siglit of a private person, 
it is his duty to use his best endeavours to arrest the felon, or to raise 
hue and cry upon him, and if he fails to do so, he is punisliable with 
line and imprisonment. (1 Hale. 6SS.) And even when the felony 
has not been committed in his presence, still if he knew of it, and knew 
by whom it was committed, he is bound to take the same immediate 
steps, unless tlie ca«e admits of going to a Magistrat(* for a Warrant, 
or calling in the aid of a constable. [2 Hale. 70) But where the 
case is only one of suspicion, however strong, the arrest of a man by 
a private person is 

“A thing permitted by law and therefore jnstiffalde ; l)nt it is not a 
thing ctmnnanded by law, neither is the party pumshable if he omit.s it, an. 
in case where it is a known felony, or ^\hele done upon hue and cry levied, 
or by an otticer, or by a precept ; for no man is judge of a man's su.Hpicion 
but himself.” (2 Hale. 82.) 

A warrant maybe addressed to a private person, and he uill be 
justified in acting under it. But he not bound to execute it, and 
may refuse to have anything to do with it. (2 Hale. 110 \ But 
where an officer is entrusted with a warrant, and engaged in its exe- 
cution, or even wiiere he is acting lawfully '\ithout a warrant, be is 
authorized to call all private persons to his assistance ; 

For every man in puch cases is bound to be aidiin:; and assisting to thoBO 
officers upon their charge and .summons in jireseiving the peace, and appre- 
hending of malefactors, especially felons. And if any A/ oi .7 there unto called 
shall not give their assistance, they are to be punished by line and impri- 
sonment.’’ (2 HiHe. 8G.) 

And so under the Cr. P. C. s. 82. 

** Every person is bound to a-ssist a Magistrate or Police Officer demand- 
ing his aid in the prevention of a breach of the peace, or in the Kuppre.ssion 
of a riot or affray, or in the taking of any other person whom such Magistrate 
or Police Officer is authorised to arrest.” 

Hue and cry is the old common law term for an immediate general 
pursuit, made freshly after the commission of a felony, in wliich it 
was the duty, not only of all Comstaldes, but also of all private per- 
sons above 15, the inhabitants of the district, to join, on penalty of 
fine and imprisonment. This hue and cry might be set on foot by 
the warrant of a justice of peace, but this is not necessary, for it 
may be raised by any private person who knows of the felony. The 
party injured, or other person capable of giving information, should 
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proceed at once to the Constable of the district, and give him a full 
account of the circumstances of the case, and a description of the 
person accused, so as to enable liira to judge whether a hue and ciy 
ought to be raised 'rhercupon pursuit will be made, and as every 
one is bound to join in it, so every one who does join in it is protected, 
even though it turns out that there was no felony committed, or that 
the persons suspected are wholly innocent. Hut tliose who raise hue 
cmd cry without sulheicnt cause wdll be punibhable with fine and 
imprisonment. (2 Hale 9S-102.) 

The (’r. P C. s. 100. cl 4 gives a Poliee officer power to an'est 
without warrant “ any person against whom a hue and cr\^ has been 
raised of his having been concerned in any offence stated in Sched. 
3.” Nothing is laid down, however, as to the nature of a hue and cry, 
or the process by which it is raised. 

188 . Whoever, knowing that, by an order pro- 
^ mulsxated by a public servant lawfully 
an order. luiy pro- empowered to promulgate sucli orucr, 
tnidpteii by a ]j^j directed to abstain from a certain 
act, or to take certain order with cer- 
tain property in his posses.sion or under his manage- 
ment, dis(»beys such direction, shall, if such diso- 
bedience cause or tends to cause ob.struction, annoy- 
ance, or injury, or risk of obstruction, annoyance, or 
injurv, to any person lawfully employed, be punish- 
ed with simjdc imprisonment for a term ^\hich may 
extend to one month, or with fine which may extend 
to two hundred llupces, or with both ; and if such 
disol ledieuce causes or tends to cause danger to 
human life, liealth, or safety, or causes or tends to 
cause a riot or affray, shall be jmni.shed with im- 
prisoinnent of either de.scription for a term which 
may extend to six monllis, or with line whioli may 
extend to one thousand Rupees, or with liotli. 

JCrohniafion . — It is not neeessarv that the offender 
should intend to produce harm, or contemplate his 
disobedience as likely to produce harm. It is suffi- 
cient that he knows of the order which he di.sobovs, 
and that liis disobedience produces, or is likely to 
produce barm. 

lHujit ratio*} . 

An onler is ]n*on\nIgntv'l bv a public servant lawfully ompo\\Ti'e<l to 
pmumlgato niich ortlor, directing that a religious prnce'^.Hien shall not 
pass down a certain atreet. A knowingly disobeys the order, and 
tboroby causo.M danger of not. A has couimitted the offence defined 
in the Seel ion. 


15 
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The validity of the order is immaterial, provided the order is pro- 
mulgated by a public servant in a matter over which he has jurisdic- 
tion. But where the order is given by a person who had no authority 
whatever to pass such an order, the person against whom it is direct- 
ed would be entitled to treat it as a mere nullity. For instance, a 
Magistrate has power to order a person to refrain from interfering with 
property claimed by another, but he has no power to order property to 
be sold, and any person affected by such order would be justitied in 
setting it at nought. 

“It shall be lawful for any Magistrate by a written order to direct any 
person to abstain from a certain act, or to take ccilain onler with ceriiam 
property in his possession or under his nmnagement, whenever such Magis* 
trate shall consider that such direction is likely to prevent or tends to jtre- 
vent obstruction, annoyance, or injury, or risk of obstruction, annoyance, or 
injury to any person lawfully employed, or is likely to prevent or tends to 
prevent danger to human life, he.i!th or safety, or is likely to prevent or tends 
to prevent a riot or an affray.” (Or, P. C. s. 62 ) 

See also Act XXIV of 1859 (Madras Police) s. 49, and Act V of 
1801 (General Police) ss. 30-3*2 as to oiders gi\en by the Police iii 
regard to obstructions in the public high ways. 

“Any Magistrate may enjoin any person not to re}>cat or continue a 
public nuisance,” (Cr. P. C. s. 63 ) 

See also Act XIV of 1856 for the conservancy and impro\eincnt of 
the Presidency Towns. 

All the above enactments refer to cases in uhic li tlie acts are primd 
facie lawful, but are under their peculiar circumstances rigl)tly pro- 
hibited, from their tendency to endanger the peace or safety of the 
public. For instance a person has a perfect right to let liis house go 
to ruin, if he likes it ; but if hi-s ruinous liouse afijoms the public high 
way, a new consideration aris(‘s, apart from tliat of private property, 
and the owner may fairly be ordered to repair Iiis house, or to jmll it 

down. So in the case of a ])ublic proees<«ion, which is put in the Il- 

lustration, win re an act lawful in itself, is ])rohibited on account of 
the danger which it may cause to the public trampiillity. 

It wnll be observed that the Magistrate has only power to direct or 
forbid certain acts; he cannot create or deride riglits, which arc e\- 
clusivelv for tlie decision of civil triimnaU lie is also limited to cer- 
tain grounds of intcrfercriee, viz., obatruction, aniioyanee or injury to 
the public, and where these do not exist, or may not fairly be appre- 
hended, he has no autliority to interfere. On the other hand his or- 

ders cannot be cancelled by those of the civil authoritit'S, as they 
rest on grounds which do not come within civil cogiiisarice. The 
Civil Judge decides upon the rights of the parties before him, utterly 
irrespective of the consequences which may flow from the exercise of 
those rights. The Magistrate may admit the cxist(‘nce of the rights 
which have been adjudicated on by the civil power, and vet, on grounds 
of over ruling public policy, declare that the exercise" of those rights 
must be suspended. 

A very common instance in which these questions have been dis- 
cussed is in roi^ard to the right to go w ith proc.c88ions or insignia on 
the public liigliwa^s. ^rimd faci$ every individual has a right to 
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pass along the public highways in any manner, and with any number 
of attendants he chooses, provided he does no injury to any one else. 
And the fact that he has never done so before is no reason why he 
should not do so now. Accordingly the Madras Sudr Court ruled that 
a priest had a right to pass with a palanquin in procession through the 
high street of Salem, accompanied by his disciples, bands of music, 
banners, &c., and laid it down that, “ such right is inherent in every 
subject of the state, not requiring to be created by sunnud or patent, 
and it lies upon those who would restrain him in its exercise, to show 
some law or custom having the foice of Law, depriving him of the 
privilege.’* (Mad. Dec. 219 of 1857 ) 

On the other hand the same Court has niled tluit the orders of a 
Magistrate, forbidding processions or the like, arc conclusive until 
withdrawn, not as to the right, which tiiey do not affect, but as to the 
exercise of the right, and that such orders can neitlier be cancelled by 
the Civil nor Sessions Court, since neither of these tribunals are 
rc&ponsil)lc for ti\e public safety. (Mad Dec 214- ot 1^58. F. M. 
V 57 of 1859, 22 Oct 1859 ) But such order may be witiidrawn 
by a sub‘,equcnt Magistrate, for he is, for the time being, the only 
fitting judge of what the public interests require. (F. M. V. IS of 
1860, 1 March 1860 ) It has aho been held by the same Court that 
a settlement made by two Tahsildarb in Ibi-l and confirmed by the 
Collector, defining the limits to be observed by each party in their 
processions, acted upon by the parties, and ratified by the plaintiffs in 

1858, was a bar to a suit subsequently brought b\ the plaintiffs in 

1859, for the right to pass in procession tlnough the streets denied to 
them in the settlement. (Mad. Dee. 28 of ISfiO ) I cannot however 
conceive that such a settlement, if not a magisterial act, could have 
any binding effect upon persons of the same caste who were not parties 
to it, and still less upon persons of other castes. 

A very important question may arise as to whether a Magistrate 
should invariably prohibit certain acts, merely upon the ground that 
they may endanger public tranquillity There may l>e cases in which 
religious or political bigotry will render it certain that a disturbance 
wdll ensue upon the exercise of certain rights, and vet it may be the 
duty of the Magistrate to support the parties who claim that exercise 
in the face of all opposition. For instance, the establishment of 
a C’hristian place of worship in a Brahmin's v illage, and the attend- 
ance of Native converts at divine worship might be certain to pro- 
duce a breach of tlic p'acc, ami yet it would, I conceive, be the duty 
of the Magistrate to call out an armed force, if necessary, rather than 
to allow unoffending persons to be iutiiuidatcd out of theur lawful privi- 
leges. I imagine tlie true rule to be, that wlure the exercise of a 
right is a mere luxury, the temporary denial of which would not 
practically interfcri) with a man’s general rights as a subject, he may 
fairly be forbidden to enforce his rights at the risk of public distur- 
bance. But where the right is one of a substantial nature, which enters 
into the daily usages of life, there the Magistrate is bound to support 
the subject against illegal opposition. Tranquillity ought not to be 
maintained by a sacrifict^ of liberty. For instance, 1 conceive the 
Magistrate ought, at all hazard, to support every sect in the practice 
of their religious riteSi in such places as are set apart for them. This 
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is B substantial ri^ht ; but if they wish to parade about tlic 
streets witli tlie symbols of their faith, this is a mere luxury, and may 
fitly be refused, if it is likely to be attended with a disturbance. In 
one of the cases I have mentioned above (F. M. V. 57 of 1859) the 
dispute was as to the rigid of a certain low caste in Tinnevclly to 
carry their corpses to burial along the public road, tliere being ad- 
mittedly no other. In that case it seems to me that the right claimed 
was of so substantial a nature that all possible aid should liave been 
given in its support. It is evident that in all these cases half the o[)- 
position would die away, when it was known that (lovcnnuent was 
not enlisted in its favour. Nothing fostei's caste prejudice like Magis- 
terial countenance. 

189. Wlioever holds out any threat of injury to 

any public servant, or to any person 
toISucleS whom he believes that public ser- 
vant to be interested, for the purpose 
of inducing that public servant to do any act, or to 
forbear or delay to do any act, connected w ith tho 
exercise of the public functions of such public ser- 
vant, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both 

I conceive that the injury referred to in the above Sections need 
not necessarily be an illegal injury, and that any threat of harm which 
is not the lawful result of the act itself, is prohibited. Fur instance 
it is perfectly lawful to prosecute a public servant fur bribery. Hut if 
a suitor were to threaten a MoonsitT with disclosure of an act of bri- 
ber}', in order to influence his decision in a suit pending before him, 
this would be a criminal act. If however an otticial wen^ about to per- 
form an illegal act, it would not be criminal to threaten that he should 
be reported and held up to tlie displeasure of his superiors. For this 
would be raerelv the lawful result of tho act wdiich he was committim^ 

* o 

190. Whoever holds out any tlireat of injury to 

Threat of injuiy ^.’*7 persou for tho purposo of indu- 

to iudttce any per- ciiig that pcrsou to refrain or desist 
from making a legal application, for 

tection to a pubUc protection against any iniury, to anv 

servant. ^iv ii J 

public servant legally empowered as 

such to give such protection or to cause such protec- 
tion to be given, shall be punished with imprison- 
ment of either description for a term Avhich may ex- 
tend to one year, or with fine, or with both. 
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CHAPTER XI. 

OF FALSE EVIDENCE AND OFFENCES 
AGAINST PUBLIC JUSTICE. 

191. Whoever being legally bound by an oath, 

or by any express provision of law to 
dente."° State tlio truth, or being bound by law 

to make a declaration upon any sub- 
ject, makes any statement which is false, and which 
he either knows or believes to be false, or does not 
believe to be true, is said to give false evidence. 

Explanation 1. — A statement is within the mean- 
ing of the Section, whether it is made verbally or 
otherwise. 

Expla laUl'in 2. — A false statement as to the belief 
of the person atte.sting is within the meaning of this 
Section, and a person may be guilty of giving false 
evidence by stating that he believes a thing which ho 
does not lielieve, as well as bv stating that he knows 
a thing whicli ho does not know. 

(a) A, in support of a ju-st cltiini whu h B against Z for onp 
tlionsaiul Knpeos, falsely swears on a trial that he hear«l Z aJiiiit the 
jiiMtiLUj of iVs elaiin A h.us given fal>*e exitlenee. 

(h) A, being bound by an oath state the truth, states that be 
believes a eertuin signatun* to be the baiulwriting of Z, ^\hen lie th>cs 
not believe it to be the handwriting of Z. Here A states that which 
ho knoW’s to be falM‘, aii<l theief»>re gi\es fabe eMdenee 

(e) A, knowing the general eharaeter of Zb luin bvi xting, states 
that he believes a eeHain signabiiv to be tlie handwi iting i>f Z ; A iii 
go<>d faith belioMug it to ho so. Hi-re A's statement is merely as to 
his belief and is true :us to Ins bclu h and tlu rofoiv, although the sig- 
natui*o mav not 1m.' the liaiulw ntnigof Z, A hits not given false evidenee. 

(d) A,\)eing bound by an oath to state the trutlu states that he 
know'a tliat Z was at a partieiilar [daeo on a particular day, not know’- 
ing any tiling upon the subject. A gi\cs false o\ idenco w hether Z was 
at the place on the day named, tu* not 

(e) A, an intenuvUw or translator, gives or eertilies as a tnie inter- 
pretation or translation of a statement or document which he is Kuind 
ny oath to interpret or translate truly, that wdneh is not and which he 
liocs not ladieve to be a true intcrpi'etiition or ti-anslatiou. A has given 
false evidence. 

192 . Whoever causes anj' circumstance to exist, 

or makes any false entry in any book 
eWdonca**”^ *‘^cord, or makes any document 

containing a false statement, intend- 
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ing that such circumstance, false entry, or false state- 
ment may appear in evidence in a judicial proceed- 
ing, or in a proceeding taken by law before a public 
servant as such, or before an arbitrator, and that 
such circumstance, false entry, or false statement, so 
appearing in evidence, may cause any person, who 
in such proceeding is to form an opinion upon the 
evidence, to entertain an erroneous opinion touching 
any point material to the residt of such proceeding, 
is said ‘‘ to fabricate false evidence.” 

Uh^st rat Ions, 

(a) A ]>uts jewels into a box belonging to Z, with the intention that 
they may be fouiul in that box, aiul that tliis circumstance may cause 
Z to be convicted of theft. A h;us fabricated false evidence. 

(b) A makes a false entry in his shop l>ook for the purpose of using 
it as corroborative evidence in a Court of Justice. Abas fabricated 
false evidence 

(c) A, with the intention of causing Z to be convicted of a criminal 
conspiracy, writes a letter in imitation of Z’s hand-writing purporting 
to be addressed to an accomplice in such criminal conspimey, and puts 
the letter in a place which he know.s that the othcers of tlie jiohce are 
likely to search. A has fabricated false evidence. 

The two previous Sections go very much beyond the old criminnl 
law as to perjury. Perjury at common law could only be committed 
where the falac statenu iit had reference to some judicial proceeding. 
Hence where statutes provided for solemn (icclaratioiis being made, 
or oaths taken in non-judici.d proceedings, as for instance under the 
marriage act, it has been customary to add a clause, extending the 
penalties of perjury to any falsehood contained in such declaration. 
Xj nder the present act the distinction only exists in reference to the 
degree of punishment imposed. 

Section 191 includes all cases in which a party is expressly bound 
to make a statement, and a true statement. It does not apply to 
merely voluntary statements such as form the basis of a contract. A 
merchant who returns his income to the Income-tax Commissioners for 
Assessment, is making a statement which he is bound by law to make, 
and to make truly. And so it would be in the case of a person who 
fills up untruly the Municipal Assessment paper which is sent to 
him. But a horse dealer who makes a false statement as to the sound- 
ness of a horse would not come under this Section. He is not bound 
by an oath, or anything eqiuvalent ; there is no express provision of 
law which binds him to state the truth, nor is he bound by law to 
make any declaration at all upon the point. 

The word ‘ oath* is defined in s. 51. 

A statement may be false, though the thing sworn be true. As for 
instance, if a man swear to a fact having taken place in hit presence ; 
which did really take place, but not in his presence, that is peijuiy. 
For the materi^ part of his statement is, that it took place in such a 
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way as to enable him to swear to it, and Uiat is false. (See s. 191 
Ulus, d ) 

The offence will equally have been committed whether the state- 
ment was known to be false, or was put forward as true, without 
any reason to conceive it to be true. But it must appear that the 
statement was deliberate and intentional. This can in general only be 
judged of by the surrounding circumstances. Where a witness falsely 
asserts or denies a fact of which he must be cognisant, which he can- 
not well have forgotten, and which is so important that his attention 
must have been directed to it, there can be little doubt that he has 
perjured hiin.self. But on the other hand great allowances must be 
made for a man who has been kept a whole day under the ordeal of 
examination, cross-examination, and re-examination ; who has been 
questioned minutely as to complicated transactions, which he may have 
forgotten, or taken up erroneously from the fir:at ; and who is plunged 
into that pardonable perplexity and confusion, to which a practised 
advocate will often reduce the most honest witness. And hence it is 
an invari<d)ie rule, that the wdiole of a deposition or affidavit is to be 
taken together, and one part explained by the other, or even by a sub- 
sequent answer. For till this done, you have not got at the full 
meaning of the witness. (Arch Gii'J.) 

The Act is silent as to the amount of evidence which is necessary 
to procure a conviction, and in this respect I presume the law will 
remain as it doe.-^ at present. By Fuglish law perjury must be proved 
by two witnc^^cs, or by one witues*^ coiitirmcJ by a written document, 
or by some matirial anti relevant facts wlncli contradict the state- 
ment upon w hicli the perjury is a<>iirned For oiherwi-ie there would 
be merely oath against oath, and the pr(‘cumption of innocent e would 
turn the scale in favour of the pri^oinT. ( \ivh 210. ) And, 

this rule is recognised by the ludiau E\idence Act II of 1S55, s. 23. 

Uiuler Ueg. Ill of 1S2G, proof that a party had given two directly 
contradictory depo'?itions was suffieieiil to secure a conviction for per- 
jury, w'ithout showing which of them was in fact untrue. Ibit this 
most useful Ucgulalioii has been repealed by Act X\ 1 1 ol ISdi Ac- 
cordingly it has been laid dov^n by the .\ladra> Sadr t'onrt, tliat, “ on 
n prosecutiou untler s. 193 of the Iinlian IVnal for intentiona ly 

giving false evidenee in a judicial proceediiiir, it w ill not be ^lufficient 
merely to show that the di't^mlaut’s siatenuoit is opposed to some 
other made by him on oath or allirmation, but it nuu't be shown that 
such statement was false, and that tlie defendant knew it to he so 
(Sudder Court Kules, 28tli April ) 

A good (leal of the ohl law upon tlu' suhjeid of perjury turned upon 
the fa(*t that nu oath, or an affirmation reiulen il <'(|ni\alent to it by 
law, was an c‘»seutial element of the offence, 'riierefbre wlum the oath 
was administered by an iiicompetcut authority, the crime was iucoiu- 
plete. 

Accordingly 

** A false deposition on oath, made iH'forc Iho Muhan'ir of a |>olice Thnn^ 
nahy the Darrujkah tveing preatmt at the Tha»H*ih^ wa« held not 
witiiin the legal deliuition of i)erjury, the Muharrir having no antliority t » 
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administer an oath while the Daroghah was present, and the latter havins 
no power to delegate it to another.” (I M. Dig. 171. § 4d4, and see Ibid. § 
4o6~468 : p. 170, § 462, p, 172, § 481.) 

And so the prisoners were acquitted, where it appeared that they 
had been wrongly made to give e\idence on a criminal charge, in 
which they were themselves deeply implicated. (L M. Pig. 169, § 
453, p. 170, § 463.) 

And so it was essential to establjsli the actual taking of the oath or 
affirmation. But where 

** The j)ri.sontT having gi\en falt«e CAuh nee, pleaded that he was not up(»n 
oath; for though the (\itii was regularly administered, the sacred symbols 
were not in his hands, when he give the fa’so evidence ; the Pundits refer- 
ral to oil this point declared his plea to be unavailing, and he w'os seuteu- 
ceiL” a 109, ^ 4.51.) 

And in another case 

“ On a trial for ])erjurv, it being certifictl by the Magistrate that the falso 
deposition was taken on oath, f'vnd the jinstuior not having denied being 
sworn, the Court of N. A. did not deem the oini"'iou to liring witnesses 
to that fact to be inaleiial, though it would ha\c Ik’cii more icgular.” (I 
M. Dig. 172, § 477 ) 

Under the present Act an oath is one of tlic forms by wliich 

a party may be li )un I to sp;*ak the trutli ILmcc i‘vcn if an oath 
were nnne(*c‘-^.uily aii-l impropciis a iMimisti n-d by an incompetent 
person, as for instc.nci' if the Munieipal Comini'-siont is should force 
a rate payer tosuear to the truth ot hi" uliirn, still the otlVnce consti- 
tuted b\ s 191 would be ('omuiil ti d, li the lHut\ niitking the stale- 
inent wore uiidei a hired obliii nioii t<> tile Until even without an 

oath. But what would betlirci-e w lien a j>nts oimlit to have been 
sworn, and liail not been "O ? Tor in^’ance a wi;iii‘^:5 ealhul in the 
High Couit, and e\.ntiined, tlie oath liaMuir been bv accident 
oniittt'd h Here tl'o party wnnld eeit^nnlv not have bei n “legally 
bound by an oalli,” nor, a-^ I cc-neuve, wcudd iu lia\i‘ been bound 
“by anv express ]irovition of hiw to state the tiulli/’ since the law 
provided an oath for that juirpo^e, which was omitted Nor as [ 
conceive could li(‘ be CvUisidered a'; a peis ui “ bound b\ law to niak<^ 
a declaration upon the siibje<t.‘* kor ],js ol bgatnm dati s from tl.c 
moment that he is called on to give Ins cv idenci* according to the form 
prc-ciil)cd in each particular Court. And where he is never so calleil 
on, he has never been under any legal obligation to speak at all. 

The offence of fabricating false evuicnee under s. 102 is confined to 
cases in whicli the intention of the fabricator is to produce “an errone- 
ous opinion touching any point material to the result.” But wliat 
will be tlie case if the intention is to produce a correct opinion ? 
biuppose for iiidance that a Shopkeeper who has aotuallv supplied a 
person with goods, but has no cntiy in Ids books, wdv to (urge an 
entrj as corroborative evidence. Ihe nsnlt would be to induce the 
Judge to coinc to a perfectly sound view of the point in issue ; \i 7 .., 
whether the articles had been supplied. But lie would have been lc<l 
to an en'oncous opinion, not as to the rcsidt of the proceeding, but ns 
to a point material to the result ; viz., whether the plaintiff’s books 
contained such an entry as might naturally be lo(»ked for uinlcr Ihe^ 
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circumstances. So that the real meaning of the section is^ just as the 
old law upon peijury was, that the false statement must be upon a 
point material to the issue. It will be observed that in this respect 
there is a difference between s. 191 and s. 192. In the former 
section the offence of giving false evidence is made to consist in 
giving any false statement, and nothing is said as to its being a state- 
ment material to the point. The omission is evidently intentional, 
since in the original draft, (s. 188) the words “touching any point 
material to the result** were introduced. Where however a criminal 
indictment is based upon a false statement as to a wholly immaterial 
fact, it will often be successfully contended that tlie knowledge of its 
falsity, which is necessary to secure conviction, has not been made out. 
Where a party deliberately makes an untme statement as to a very 
material circumstance, to which his attention is likely to have been 
directed, and when this false statement is for his own benefit, or for 
that of the person calling him, it may be assumed that he knew he was 
deposing falsely. But no such presumption can arise, where the point 
was irrelevant, and one upon which he might have answered either 
way, with equal absence of result. In such a case a Court would 
seldom be justified in exercising the powers of committal vested in it 
by the Cr. P. C. s. 1 G9 

Even under s. 192 false evidence whicU is material will be indicta- 
ble, though it ought not to have been admitted at all, as not being in 
accordance with tlie principles of e\idence. For instance, where a 
witness w as called to contradict a previous w itness upon a point which 
only went to his credit, it was ruled that he might be indicted for 
perjury, since bis evidence w'as material, though, being on a collateral 
point, it ought not to have been recehed. (Peg. v. Gibbons. 31, L. 
J, M. C. 98,) And so it would be. if a witness gave a false statement 
as to the contents of a writing, although he ought never to have been 
asked the question. 

Anything wdll constitute a statement under s. 192, if it purports 
to euiboily a fact. For instance, the fabrication of a bill of lading 
with the Captain’s name to it would be a statement by him that he 
had r<*cci\ed certain goods on board the ship. A question may however 
arise, where the document is a genuine one, but some addition involv- 
ing a statement is made to it. Suppose the case of an assignment 
of kud, perfectly genuine, coming in etidence before a Court. Would 
it be a fabrication of false evidence to put a dead man’s name to the 
bottom of it, for the purpose of giving it the credit of another witness ? 
It could hardly be said that the party had made a document contain- 
ing a false statement, merely by appending to it the false statement 
that a certain person had witnessed its execution. Such an act would 
however amount to forgery under s. 463. 

193. Whoever intentionally gives false evidence 
in any stage of a judicial proceeding, 
take fabricates false evidence for the 

purpose of being used in any stage of 
a judicial proceeding, shall be punished with impri- 
sonment of either description for a term which may 

16 



122 


FALSE EVIDENCE IN A JDDICIXL PEOCEEDINO. 


extend to seven years, and shall also be liable to fine ; 
and whoever intentionally gives or fabricates false 
evidence in any other case, shall bo punished with 
imprisonment of either description for a term which 
may extend to three years, and shall also be liable 
to fine. 

’ Explanation 1. — A trial before a Court Martial 
or before a Military Court of request is a judicial 
proceeding. 

Explanation 2. — An investigation directed by law 
preliminary to a proceeding before a Court of J ustice, 
is a stage of a judicial proceeding, though that inves- 
tigation may not take place before a Court of J ustice. 

Illustration, 

A, in an inquiry before a Magistrate for the purpose of ascertaining 
whether Z ought to be committed for trial, makes on oath a statement 
which ho knows to Be false^ As this inquiry is a^ stage of judicial 
proceeding, A has given false evidence. 

Explanation 3. — An investigation directed by a 
Court of Justice according to law, and conducted 
under the authority of a Court of Justice, is a stage 
of a judicial proceeding, though that investigation 
may not take place before a Court of J ustice. 

Illustration^ 

A, in an inquiry before an officer deputed by a Court of Justice to 
ascertain on the spot the boundaries of land, makes on oath a statement 
which he knows to be false. As this inquiry is a stage of a judicial 
proceeding, A has given false evidence. 

The phrase “judicial proceeding” which occurs so frequently in this 
Section is no wliere defined. In general the phrase means a proceeding 
which takes place before a Judge, who is acting in the discharge of 
his office. (See ante p. 39.) This is not its meaning here however. The 
word Judge is defined in s. 19. {ante p. 12.) so as to exclude all of- 
ficers who are not authorized to give definitive judgment. A judicial 
proceeding under this Section means a proceeding, which will or may 
terminate in a judgment, even though the stage in which the false 
evidence is given is one in which no such judgment can be given, and 
which may possibly terminate the case so that no such judgment will 
ever be given. For instance a Committing Magistrate investigating a 
case of murder, or the Grand Jury to whom a bill for larceny is sent 
up, are not Judges within s. 19. But the proceeding before them is “ a 
stage of a judicial proceeding,” because it is carried on with a view 
of bringing the case to a definitive judgment. 

Under the Cr. P. 0. s. 169 “a charge of an offence against Public 
Justice, described in ss. 193—196, 199, 200, 206—211, or 228 of 
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the Indian Penal Code, when such offence is committed before or 
apjainst a Civil or Criminal Court, shall not be entertained in the Cri- 
minal Courts, except with the sanction of the Civil or Criminal Court 
before or against which the offence was committed, or of some other 
Court to which such Court was subordinate. Such sanction may be 
given at any time.” 

Where such Court thinks it proper to investigate such a charge, the 
Court after making any preliminary inquiry that is necessary, may 
commit the case to a Magistrate having power to try or commit, who 
shall thereupon proceed according to law, and the Court may send the 
accused person in custody, or take bail for his appearance, and bind 
over persons to give evidence. (Cr. P. C. s. 171.) W here the of- 
fence is committed before a Court of Session, it may proceed to try 
the prisoner upon its own charge (Cr. P. C. s. 172.) Where the offence 
is committed before a Civil Court, and is one triable exclusively by the 
Session Court, it may itself commit to the Sessions Court, (Cr. P. C. 
s. 173) and frame a charge, and transmit the record to a Magistrate to 
bring before the Sessions Court. (Cr. P. C. s. 174.) But if triable 
exclusively by a Sessions Court, and committed before a Magistrate 
who has not power to commit to a Sessions Court, lie may trans- 
mit the case to a Magistrate competent to make such commilincnt. 
(Cr. P. C. s. 175, and see Act XXIII of 18G1. «s. lG-18.) 

AVhere the accused is a European British Subject, the Court shall 
send him in Custody or take sufficient bail for his appearance before 
an officer competent to commit him for trial before the High Court. 
(Act XXIll of 1861. s. 20) 

194. Whoever gives or fabricates false evidence, 
intending thereby to cause, or know- 
GivingoTfai.ricat- ij,g it to be likelv that be will thereby 
with intent to pro- cause, any person to be convicted or an 
cure conviction of offoiice wliiclx is Capital bv tbis Code, 
a capi o enoe. punisliod witb transportation 

for life, or with rigorous imprisonment for a term 

If innocent er extend to teii ycai's, and 

eon be thereby con- shall also be liable to fine ; and if an 
vwted and execut- innocent pcrsou be convicted and exe- 
cuted in consequence of such false evi- 
dence, the person who gives such false evidence shall 
be punished either with death or the punishment 
hereinbefore described. 


195. Whoever gives or fabricates false etddence. 
Giving or fabriaa- intending thereby to cause, or know- 
ting false evidence jng it to be likely that he will thereby 
cure conviction of cause aiiy persoii to be convicted of 
an offence punish- offence which by this Code is not 

able with transpor- •iiii. -iii -.i, 

tation or imprison- Capital, but puuishable With trauspor- 
tation for life, or imprisonment for a 
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term of seven years or upwards, shall be punished as 
a person convicted of that offence would be liable to 
be punished. 

Elustration, 

A gives false evidence before a Court of Justice, intending thereby to 
cause Z to be convicted of a dacoity. The punishment of dacoity is 
transportation for life, or rigorous imprisonment for a term which may 
extend to ten years, with or without fine. A, therefore, is liable to 
such transportation or imprisonment, with or without fine. 


196. Whoever corruptly uses or attempts to use 
as true or genuine evidence any evi- 
dence which he knows to be false or 
fabricated, shall be punished in the 
same manner as if he gave or fabricated false evi- 
dence. 


Using evidence 
^nown to be false. 


On an indictment under this Section, the first thing will be to show 
that the evidence was false or fabricated, and next to establish a guilty 
knowledge. The mere fact that the party has produced the false evi- 
dence will in gener{\i be enough to throw on him the burden of showing 
his innocence. Accordingly it has been 

** Held that a debtor producing a witness, who deposed falsely to his 
having witnessed a payment to the creditor, forms sufficient presumptive 
evidence against the debtor to convict him of subornation of perjury.” 
(1 M. Dig. 172, § 475.) 

And so in another case, where the party produced the false witness 
in Court through a Vakeel, being himself absent. (1 M. Dig. 171, § 
493.) But where the prisoner \vas a minor at the time the perjury 
was committed in his fiivour, and did not appear to have been person- 
ally concerned in the subornation, though present at the time, and 
profiting by it, he was acquitted. (1 M. Dig. 173, § 485.) 

In a recent case the law upon this point was laid down by Sir Adam 
Bittleston in the following terms : — 

** If a person calls witnesses in support of a statement which he makes, 
and causes those witnesses to come into the box for the purpose of giving 
evidence which he knows to be untrue, and they give that evidence, and 
the jury find that they knew it to be untrue, that is evidence on -which a 
jury may find that he solicited them; but the jury must be satisfied that 
ne knew that the statement which they were called to make must he untrue 
to their own knowledge.” (Reg. v. Gungammah. 3rd Madras Sess. 1860.) 

It is not sufficient that he should know or believe the statement to 
be untme. It is necessary that the witnesses should have the same 
knowledge, for otherwise the evidence is not false. 


197. Whoever issues or signs any certificate re- 
quired by law to be given or signed, 
or relating to any fact of which such 
certificate is by law admissible in evi- 
dence, knowing or believing that sudr certificate is 
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false in any material point, shall be punished in the 
same manner as if he gave false evidence. 

198. Whoever corruptly uses or attempts to use 
^ any such certificate as a true certifi- 

Using as a tmo - - .... 

certificate unc *».a.a.x^ »» w *aa. 

known to be faiM any material point, shall be punished 

in a material point. . , r ^ r 

in the same manner as if he gave 
false evidence. 

199. Whoever, in any declaration made or sub- 

scribed by him, which declaration any 
Court of Justice, or any public servant 
ciaration which is or Other person, is bound or authoiiz- 
as evidence. ed Dj law to receivc as evidence ot 
any fact, makes any statement which 
is false, and which he either knows or believes to be 
false or does not believe to be true, touching any 
point material to the object for which the declaration 
is made or used, shall be punished in the same man- 
ner as if he gave false evidence. 

200. Whoever corruptly uses or attempts to use 

„ . as true any such declaration, knowing 

Using as Jnie , , 1 i ^ i • . • i 

any such deciara- the Same to DC laise in any material 
fairo point, shall be punished in the same 

manner as if he gave false evidence. 

Explanation, — A declaration which is inadmissi- 
ble merely upon the ground of some informality, is 
a declaration within the meaning of Sections 199 
and 200. 

201. Whoever, knowing or having reason to be- 

lieve that an offence has been commit- 
pearanT®of‘^‘“l' ^^d, causes any evidence of the com- 
denoe of an offence missiou of that offence to disappear 
gW^’iaise infer- ^ith the intention of screening the 
mation touching offender from legal punishment, or 
offender— With that intention gives any informa- 

tion respecting the ofience which he 
knows or believes to be false, shall, if the offence 
which he knows or believes to have 
fence. *'*^”**^°^ been committed is punishable with 
death, be punished with imprisonment 
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of either description for a term which may extend to 
seven years, and shall also be liable to 
toinsJSnT**’' fine ; and if the offence is punishable 
with transportation for life or with 
imprisonment which may extend to ten years, shall 
be punished with imprisonment of eitlier description 
for a term which may extend to three years, and shall 
also be liable to fine ; and if the offence is punishable 
with imprisonment for an-y term not 
■with less then ten extending to ten years shall be pumsh- 
mt^t ed with imprisonment of the description 

provided for the offence, for a term 
which may extend to one-fourth part of the longest 
term of the imprisonment provided for the offence, 
or with fine, or with both. 

J/lmiratioii. 

A, knowing that Blias murdered Z, assists T> to hide the body with 
the intention of screening B from punishment. A is liable to impri- 
sonment of either description for seven years, and also to hue. 

202. Whoever, knowing or having reason to be- 

lieve that an offence lias been commit- 
8io‘n to Jveiufor-' intentionally oiiiits to give any 

niation of an of- information respecting tliat offence 
bom^ to infwm" wliicli he is legally bound to give, 
shall be punished with imprisonment 
of either description for a term which may extend 
to six months, or with fine, or with both. 

203. Whoever, knowing or having reason to be- 

. , , . lieve that an offence has been cornmit- 

Giving fals» in- , . . „ . . 

formation respect- tcd, gives auy mlormation respecting 
offence which he knows or be- 
lieves to bo false, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

With tlie single exception of the clause relating to causing the dis- 
appearance of evidence, these three sections (201 — 203) arc substanti- 
ally the same as ss. 176, 177, 182, for the remarks on which see page 
109. Sections 118, 120 which also relate to concealment of crimi- 
nal acts are directed against persons who intend to facilitate the 
commission of the crime. 

. 204. Whoever secretes or destroys any document 
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^ . whicli he may be lawfully compelled to 

document to pre- ptoduce as evidence in a Court of 

tionasMidence^" Justice, Or in any proceeding lawfully 
held before a public servant as such, 
or obliterates or renders illegible the whole or any 
part of such document with the intention of prevent- 
ing the same from being produced or used as evi- 
dence before such Court or public servant as afore- 
said, or after he shall have been lawfully summoned 
or required to produce the same for that purpose, 
shall be 25unished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 

205. Whoever falsely personates another, and 

in such assumed character makes any 
for the purpose of aclQiission or Statement, or coniesses 
any act or proceed- iudijment, Or causes any process to be 

ing in a suit. • ® i i i 'r 

issued, or becomes bail or security, or 
does any other act in any suit or criminal prosecu- 
tion, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine or with both. 

206. Whoever fraudulently removes, conceals, 

^ • transfers, or delivers to any person 

movai or conceal- any property or any interest therein, 

piovenVits'^ekure ii^f^^^ding thereby to prevent that pro- 
as a forfeiture or pcrty or interest therein from being 
decrer”*^”” ** taken as a forfeiture, or in satisfaction 
of a fine, under a sentence which has 
been pronounced or which he knows to be likely to 
be pronounced by a Court of J ustice or other com- 
petent authority, or from being taken in execution of 
a decree or order which has been made or which he 
knows to be likely to be made by a Court of Justice 
in a Civil suit, shall be punished with imprisonment 
of either description for a tenn which may extend 
to twm years, or with fine, or wfith both. 

207. Whoever fraudulently accepts, receives, or 
J , X , . claims any property or any interest 

Fraudulent claim ,-1. . i -i. 

to property to pre- tnereiii, kiiowing that he has no riglit 
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or rightful claim to such property or 
execution of ode- interest, Or practises any deception 
touching any right to any property 
or any interest therein, intending thereby to prevent 
that property or interest therein from being taken as 
a forfeiture or in satisfaction of a fine under a sentence 
which has been pronounced or which he knows to be 
likely to be pronounced by a Court of J ustice or other 
competent authority, or from being taken in execu- 
tion of a decree or order which has been made or 
which he knows to be likely to be made by a Court 
of J ustice in a Civil suit, shall be punished with im- 
prisonment of either description for a term which 
may extend to two years, or with fine, or with 
both. 

208 . Whoever fraudulently causes or suffers a 
Fraudulently suf- decree or Order to be passed against 
fering a decree for him at the suit of any person for a sum 
a sum not due. ^ larger sum than is 

due to such person, or for any property or interest 
in property to which such person is not entitled, or 
fraudulently causes or suffers a decree or order to be 
executed against him after it has been satisfied, or 
for anything in respect of which it has been satisfied, 
shall be punished with imprisonment of Either des- 
cription for a term which may extend to two years, 
or with fine, or with both. 

Illustration, 

A iustitutes a suit against Z. Z, knowing that A is likely to obtain 
a decree against him, fraudulently suffers a judgment to pass against 
him for a larger amount at the suit of B, who has no just claim against 
him, in order that B, either on his own account or the benefit of Z, 
may share in the proceeds of any sale of Z’s property which may be 
made under A^s decree. Z has committed an offence under this Section. 

The three preceding Sections have the effect of rendering criminal 
all collusive modes by which creditors, or lawful claimants may be de- 
feated of their just remedies. By the English Statute 13 Eiiz, c. 6 
such contrivances were made void as against such persons whose ac- 
tions, suits, judgments or executions are or might be in any way dis- 
turbed, hindered, delayed, or defrauded. The decisions upon this Sta- 
tute may be of some use in helping to the right construction of the 
present clauses. The whole subject is elaborately discussed in Smith’s 
Leading Cases, vol. I, to which I shall principally refer. 

** A person is said to do a thing fraudulently if he does that thing with 
intent to defraud, but not otherwise.” (s. 25, Ante. p. 16.) 
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The question, fraud or no fraud, is always a question of fact, and 
is to be inferred, or may be negatived by the circumstances of each 
particular case. (1 Sm. L. C. 11. IS.) One great test of fraud is to 
inquire whether the appearance and reality of the transaction corres- 
pond. And therefore where there is a conveyance which is absolute 
in appearance but without any possession following upon it, or where 
there is merely a concurrent possession with the assignor, this will in 
general be deemed conclusive evidence of fraud. There must be an 
exclusive possession under the assignment, or else it will be fraudulent 
and void. (I Sm. L. C. 11, 12.) 

There are two cases however in which the want of actual posses- 
sion is no fraud. The first is where an actual delivering is impossible ; 
as in the case of a ship at sea, goods on their way from one place to 
anotlier, &c. Here a symbolical delivery, by a transfer of such docu- 
ments as convey the right to the property is sufficient. (1 Sm. L, 
C, 14.) The second case is, where the tenor of the deed does not re- 
quire possession. For instance in many cases of mortgage, by the 
express conditions of the instrument the possession of the property is 
not to be changed, therefore the absence of such a change is no 
emblem of fraud. Fraud will only be inferred when possession ouglit 
to accompany and follow the deed. (I Sm. L. C. 13.) 

A conveyance will also be fraudulent where it is made voluntarily, 
and without consideration, when the assignor is at the time insolvent, 
or even in such a state of debt as is likely to terminate in insolvency ; 
provided the effect of the conveyance is in any material degree to 
diminish his power of meeting his liabilities. (1 Sm. L. C. 17.) Of 
course such ordinary gifts as a man might make, though at the time 
embarrassed, without any deliberate intention of diminishing the secu- 
rity of his creditors, would not be criminal. But when the character 
of the assignment is such, that it can only be explained on the sup- 
position of a desire to put property out of the way of those better 
entitled to it, fraud would necessarily be inferred. And so I conceive 
it would be in all cases of transfer of any specific property actually 
the subject of litigation at the time. But the act only contemplates 
legal liabilities, and therefore no transfer will be fraudulent which has 
merely the effect of preventing the party from complying with moral 
obligations, or discharging debts of honour. 

It makes no difference in the fraud that tbe obligation which is 
evaded is one derived from another, provided the property transferred 
is legally liable to satisfy it. And therefore an heir or executor may 
be indicted under this Section for collusively getting rid of property 
liable to the debts of his ancestor or testator. (1 Sm L. C. 17.) 

A voluntary conveyance by a man who is about to be tried for any 
crime, where conviction works a forfeiture, uill be fraudulent. And 
even considerations of affection will not support the transfer, where 
the object is to remove the property* from tlie eftect of the sentence ; 
as for instance where the conveyance by a man about to be tried for a 
felony, was made in trust for the wife. (1 Sm. L. C. 15.) But such 
an assignment at any time before conviction will bind the property, if 
made bond fide and for valuable consideration. (^Whitaker v. Wisbev. 
12C. B. 44.) 
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A conveyance will not be fraudulent merely because it deprives 
another of a security which be would otherwise have had, if that is 
not the object of the act. For instance, there will be no fraud in a 
sale by a debtor of his landed property, for a fair and adequate con- 
sideration, though it will of course be much less convenient to the 
creditors to pursue the purchase money than the property. And it 
would make no clilference whatever that the debtor was actually in 
the throes of a lawsuit. For he is not bound to keep his property in 
one form rather than another for the convenience of his creditors. And 
in Faigland it has been repeatedly held that the fact of such a sale? 
having been effected when an immediate execution was anticipated will 
not vitiate the sale. In one of the latest cases upon the point, it appeared 
that a tradesman, expectingthe execution of a writ issued out of the Court 
of Chancery for payment of costs of a suit, effected a sale of tlie w hole 
of his furniture and stock hi trade, "fhe only document which passed 
was a receipt for the purchase money. A few days after the pur- 
chaser had taken possession, a writ was issued, and a suit was brought 
by the Sheriff to decide whether the sale was fraudulent. Kindersley, 
V. C. said, 

“ At the present day, whatever ffnetuations of opinion there may have 
been in the Courts of this country as to the constniction of that {Statute 
(13 Kliz. c. 5) it is not a ground for vitiating a sale that it was made with 
a view to defeat an intended execution on the goods of the vendor, the 
subject of the sale, su})posing it was in all other respects houd fide. The 
case of Wood v. l>ixie (7 Q. B. 892) has settled that at law in the most soleniu 
manner, on a motion for a new trial. With respect to the questitui whether 
the sale was bond fide, it w^‘^s at one time attempted to lay down rules that 
particular things were indelible badges of fratid ; bnt in truth every case 
must stand upon its own footing ; and the Court or Jury must ciuisider 
whether, having regard to all the circumstances, the transaction w’as a fair 
one, and intended to pass the property for a good and valuable consider- 
ation.’’ (Hale V. Metropolitan Saloon Omnibus Company, 28 L, J. Ch. 777. 
DarvUl v. Terry. 30 L. J. Ex. 355.) 

In this case it will be observed there is merely a change of one spe- 
cies of property for another, and the judgment creditor may, if he can 
find the money, take out his execution writ as he might have done against 
the goods. But the English law goes further, and holds that there is 
no fraud in an open preference by a debtor of one creditor over another, 
and that he may transfer his property to any creditor he chooses, even 
after the others have commenced their actions. (I Sm. L. C. 15.) 
Accordingly where A being indebted to B and (1, after being sued to 
judgment by B, went to C, and voluntarily gave him a warrant of at- 
torney to confess judgment, on which judgment was immediately en- 
tered, and execution levied on the same day on which B would have 
been entitled to execution, and had threatened to sue it out, it w^as 
held that the preference given by A to C was not unlawful. Lord 
Kenyon, C. J. said, 

“ There was no fraud in this case. The plaintiff (C) was preferred by his 
debtor (A) not with a view of any benefit to the latter, but merely to secure 
the payment of a just debt to the former, in which 1 see no illegality or 
injustice.” (Holbird v. Anderson 5 T. K. 235.) 

I conceive that precisely the same construction would be put upon 
8. 206 ; the test being, whether the transfer was intended to procure 
any improper advantage for the debtor, to the prejudice of his creditor. 
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And this is supported by the language of s. 208, which only applies 
to decrees in favour of persons to whom nothing was due, or not so 
much. It would be no fraud to give facilities to enable a bond fide 
creditor to hurry a suit through to judgment and execution. 

13 ut a preference in favour of one creditor over another will be fraudu- 
lent, when under the appearance of satisfying a legal claim, the debtor 
really intends to put his property into the hands of a person who wili 
keep it in trust for him, and protect it from sekure. 

“ The law will not allow a creditor to make use of his demand to shield 
his debtor ; and, while he leaves him in statu quo by forbearing to enforce 
the assignment, to defeat the other creditors by insisting it” (1 Sm. 
L. C. 15.) 

And so ill a case of this sort Baron Eolfe, said, 

“ In one sense it may be considered fraudulent for a man to prefer one of 
his creditors to the rest, and give him a security which left his other credi- 
tors unprovided for. But that is not the sense in which the law understands 
the term ‘ fraudulent.' The law leaves it open to a debtor to make his own 
arrangements with liis several creditors, and to pay them in such order as he 
ihiiilis proper. Whut is meant by an instrument of this kind being fraudu- 
lent is, that the parties never intended it to have operation as a real instru- 
ment, according to its apparent character and effect.” (Eveleigh v. Burssoixl. 
2. M. & li. 541. And see per Lord Hardwicke. 1 Ves. Sen. 245.) 

It is curious that neither the framers nor the Commentators upon 
the Code should have seen any difficulty in these provisions. The 
authors of the Act (Report 1837, Note 9,) dismiss them with the sum- 
uiary remark that, “ No other part of this chapter seems to require 
comment,’* while the Commissioners (2;/^/ Eeport 18*47, s. 162) devote 
a paragrapii to criticisms upon the policy of these sections, but do not 
allude to tlie manner in which they w’^ere to be worked. 

As to the Courts which may take cognisance of these offences, see 
CT. T. C. s. 169. ante p. 122.‘ 

209. Whoever fraudulently or dishonestly, or with 
Dishonestly m.-vk- i^^ent to iiijure or annoy any person, 

iiig false claim in a makes ill a Court of J ustice any claim 
Couit of Justice, l^e knows to be false, shall be 

punished with imprisonment of either description for 
a term which may extend to two years, and shall 
also be liable to fine. 

See Cr. P. C, s, 169. ante p. 122, 

210. Whoever fraudulently obtains a decree or 

Fmiuinientiyoi,- ovdev against any person for a sum 
taiuiug a decree for not duG, OF foF a larger sum than is 
a sum not due. property ot interest 

in property to which he is not entitled, or fraudu- 
lently causes a decree or order to be executed against 
any person after it has been satisfied, or for any 
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thing in respect of which it has been satisfied, 
or fraudulently suffers or permits any such act 
to be done in his name, shall be punished with im- 
prisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

See Or. P. C. s. 169. ante p. 122. 

211 . Whoever, with intent to cause injury to any 

False charge of persou, institutes or causes to be insti- 
oiFenoe made with tuted any Criminal proceedings against 
intent to injure. person. Or falsely charges any per- 

son Avith having committed an ofi'ence, knowing that 
there is no just or lawful ground for such proceedings 
or charge against that person, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with 
both ; and if such criminal proceeding be instituted 
on a false charge of an offence punishable with death, 
transportation for life, or imprisonment for seven 
years or upwards, shall be punishable with imprison- 
ment of either description for a term which may ex- 
tend to seven years, and shall also be liable to fine. 

Where it is established that the charge preferred or the proceeding 
taken was known to be wholly without foundation, the law will infer 
an intent to injure. (See ante. p. 75.) And an ofience will equally have 
been committed under this section though the intent to injure was not 
the primary intention. As for instance, where the principal object in 
making a false charge was to obtain a reward offered for the convic* 
tion of the offender, or to divert suspicion from the party really guilty. 

The knowledge that the charge was a false one must of course be 
inferred from the circumstances of each case, but this must be judged 
of according to the facts as they were known, or supposed to be when 
the charge was made, not as they are ascertained by a more complete 
inquiry. And accordingly the party accused of making a false cliarge 
will always be allowed to show the information on wliich he acted, 
and the rumours, even suspicions which were afloat against the 
person accused. .Not of course for the purpose of establishing the 
guilt of the latter, but of showing the bond fides of his own conduct. 

The mere fact of an acquittal, even for want of prosecution, is not 
even priwd facie evidence of such malice as is necessary to support an 
indictment under this Section. (Roscoe. N. P. 445.) 

Where a charge is really well founded, the fact that it is preferred 
merely to gratify personal spite, vrill not make it indictable. (Broom. 
Com. 744.) But, where the accusation turns out to be untrue, evi- 
dence of actual malice is most important as tending to show that the 
charge was knowm to be false. 
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This section will not apply to a public officer who merely acts, in 
the course of his duty, upon information conveyed to him, even though 
he doubts or disbelieves it. In such a case there could be no intent 
to cause injury. 

“ It is not competent to a Sessions J udge, upon a mere ])erusal of the < 
original proceedings, to dispose of a case of preferring a false complaint before 
a Subordinate Magistrate ; but a formal trial must be held.” (Rules of 
Madras Sudder Court, 28 April 1862.) 

See Cr. P. C. s. 169. ante p. 122. 

212. Wlienever an offence has been committed, 
whoever harbours or conceals a per- 
oif^'der— whom he knows or has reason to 
believe to be the offender, with the 
intention of screening him from legal punishment, 
shall, if the offence is punishable with 
fence* death, be punished with imprisonment 

of either description for a term which 
may extend to five years, and shall also be liable to 
fine ; and if the offence is punishable 
with transportation for life, or with 

tion for life, or imprisonment which may extend to 
ment. ten years, shall be punished with im- 

prisonment of either description for a 
term which may extend to three years, and shall also 
be liable to fine ; and if the offence is punishable 
with imprisonment which may extend to one year 
and not to ten years, shall be punished Avitli impri- 
sonment of the description provided for the offence 
for a term which may extend to one-fourth part of 
the longest term of imprisonment provided for the 
offence, or with fine, or with both. 

Exception . — ^This provision shall not extend to any 
case in which the harbour or concealment is by the 
husband or wife of the offender. 

Illustration, 

A, knowing that B has committed dacoity, knowingly conceals B in 
order to screen him from legal punishment. Here, as B is liable to 
transportation for life, A is liable to imprisonment of either description 
for a term not exceeding three years, and is also liable to fine. 

The essence of this offence consists in the intention with which the 
act is done. And therefore the bare fact of receiving and assisting an 
offender, if done as a mere matter of humanity to a person in distress, 
and with no attempt to screen him from justice will be no offence. 
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(Arcli. 10.) The object must also be to screen him from the punish- 
ment due to an offence, and therefore the concealment of a person who 
was supposed to be a runaway debtor, would not be within the terms 
of s. 212. It would appear too that the offence wliich is supposed to 
have been committed must be the offence which actually has been 
committed. If a murderer were to induce another to conceal him, by 
a representation that he was pursued for a theft, I doubt very much 
whether any act would have been done for which the harbourcr could 
be indicted. Certainly if indictable, he could not be punished as hav- 
i\v^ concealed a murderer ; for possibly if he had known the enormity 
of his guilt he would have surrendered the criminal at once. He 
could only be punished for the crime which he supposed he was com- 
mitting ; that crime in fact he never did commit, and I do not see how 
he could be made constructively guilty of another crime, simply be- 
cause the person whom he admitted was guilty of another offence, of 
which he had no knowledge. 

The offence committed by the primary offender must have been ac- 
tually completed, when the harbouring takes place. Accordingly a 
man was acquitted who was indicted as an accessary after the fact to 
a murder, when it turned out that he had harboured the felon, after 
the injuries were inflicted, but before the death; for till death there 
was no murder. (Arch. II.) But there would be no difficulty under 
this section in indicting the party for having harboured a person wliom 
he knew to have voluntarily caused grievous hurt. (s. 32fl.) Where 
the person harboured has escaped from custody, or where there has 
been an order issued for his apprehension by a public servant, compe- 
tent to issue it, any person who harbours him with knowledge of sucli 
escape or order will be indictable under s. 2i6, whether he knows the 
offence has been committed or not, and even though no offence has in 
fact been committed. 

213. Whoever accepts, or attempts to obtain, or 

Takin ift &c accept, any gratification for 

to scri’tfaifoffend- himself or any other person, or any 
ment*”™ restitution of property to liimself or 

any other person, in consideration of 
his concealing an offence or of his screening any 
person from legal punishment for any offence, or 
of his not proceeding against any person for the 
purpose of bringing him to legal punishment, shall, 
, if the offence is punishable with death, 

If a capital of- , • i i • • , f. 

fence. 06 pumshed With imprisonment of 

either description for a term which 
may extend to seven years, and shall also be lia- 
,, . , , , ble to fine ; and if the offence is punish- 

with transporta- able With transportation for me, or 
tion for life, or with with imprisonment which may extend 

imprisonment. . . ^ . • f i -ji 

to ten years, shall be punished with 
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imprisonment of either description for a term which 
may extend to three years, and shall also be lia- 
ble to fine ; and if the offence is punishable with 
imprisonment not extending to ten years, shall be 
puiiislied with imprisonment of tlie description pro- 
vided for the offence for a term which may extend 
to one-fourth part of the longest term of imprison- 
ment provided for the offence, or with fine, or 
with both. 

21 4. Whoever gives or causes, or offers or agrees 
■ „ ft cause, any gratification to 

restoiSi of pro- any persou, or to restore or cause the 
jicrtyinconaidera- restoration of aiiv property to any per- 
offender— SOD, 111 Consideration of that person s 

concealing an offence, or of his screen- 
ing any person from legal punishment for any offence, 
or of his not proceeding against any pei'son for the 
purpose of bringing him to legal pun- 
fence*^ ishment, shall, if the offence is punish- 

able with death, be punished with im- 
prisonment of either description for a term which 
. . , , may extend to seven years, and shall 

If punisliablcwitn. i i i? 

transportation for also DO liable to fine j and it the of- 
life, or with impri- fence is pumshable with transporta- 

sonment. , . ^ -S . « • j i 

tion tor life, or with imprisonment 
which may extend to ten years, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine ; and if the offence is punishable -with 
imprisonment not extending to ten years, shall be 
punished with imprisonment of the description pro- 
vided for the offence for a term which may extend to 
one-fourth part of the longest term of imprisonment 
provided for the offence, or with fine, or with botJi. 

Exception . — The provisions of Sections 213 and 
214 do not extend to any case in which the offence 
consists only of an act irrespective of the intention of 
the offender, and for which act the person injured 
may bring a civil action. 

lllustratiom. 

(a) A assaults B with intent to commit murder. Here, as the of- 
fence doea not consist of the assault only, irrespective of the intention 
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to commit murder, it does not fall within the exception, and cannot 
therefore be compounded. 

(6) A assaults B. Here, as the offence consists simply of the act, 
irrespective of the intention of the offender, and as B may have a civil 
action for the assault, it is within the exception, and may he com- 
pounded. 

(c) A commits the offence of bigamy. Here, as the offence ’is not 
the subject of a civil action, it cannot be compoimded. 

(d) B commits the offence of adultery with a married woman. The 
offence may be compounded. 

215. Whoever takes or agrees or consents to take 
Taking gift to gratification under pretence or on 
help to recover account of helping any person to re- 
stoien property &o. ^Qygj. moveable property of which 

he shall have been deprived by any olFence punish- 
able under this Code, shall, unless he uses all means 
in his power to cause the offender to be apprehended 
and convicted of the offence, be punished with 
imprisonment of either description for a term 
which may extend to two years, or with fine, or with 
both. 

The offence constituted by ss. 213, 214, consists in the corrupt 
motive which is brought into play as much as in the delay to criminal 
justice ; therefore the mere concealing an offence or not bringing an of- 
fender to punishment will be no offence under these sections, unless 
such conduct proceeds from some “ gratitication,"’ obtained or aimed 
at. The word “ gratification” it will be remembered is not restricted 
to pecuniary gratifications, or to gratifications estimable in money. Nor 
docs it seem to be absolutely necessary that the person to be screened 
should have been guilty of any offence, or even that any offence should 
have been committed, if the facts upon which a charge ought to be 
brought forward are suppressed upon any corrupt consideration. For 
instance, suppose a man is found with his throat cut, and it comes to 
the knowledge of any person that one of the inmates of the house 
has been seen with bloody clothes, and part of the property of the 
deceased was in his possession immediately afterwards, if the person 
possessed of this knowledge were to offer to keep it secret if a sum of 
money were offered him, I conceive he would be guilty of the offence 
of attempting to obtain a gratification in consideration of his not 
proceeding against that other for the purpose of bringing him to legal 
punishment, even though it should turn out that the deceased had 
really committed suicide. It seems to me that the question would be, 
whether facts which entailed a reasonable suspicion of guilt were know- 
ingly suppressed, and their suppression turned into a source of illicit 
gain. (See K. v. Best 2 Mood. C. C. 124 K. v. Gotley. Russ. 
& 11. 84.) 

It would also appear that the offence is completed when the corrupt 
consideration is accepted, or even when there iswan attempt to obtain, 
or an agreement to accept it. If this be so, the fact that the very 
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same peraon afterwards did prosecute even to conviction would not 
purge the offence. It was otherwise under the old law as to com- 
pounding felonies. There the offence consisted not in taking the 
money but in letting the delinquent escape. Accordingly where upon 
an indictment for compounding a felony it appeared that the felon had 
actually been prosecuted to conviction by the defendant, an acquittal 
was directed. (R. v. Stone 4 C. & V, 379 ) 

The Exception annexed to s. 214 is not so clear as might be wished. 
It can hardly be said of any act that it is an offence irrespective of the 
intention of the offender. To take the case of an assault which ia 
employed in the illustration. The very definition of the term in s. 351 
makes the offence depend upon the intention. Is manslaughter an 
offence irrespective of the intention ? Jt would seem that it is in one 
point of vieAV, for an intention to kill would make it murder ; and that 
it is not in another point of view, for an utter absence of intention to 
harm might in many cases render the act innocent, lis in administering 
poison by mistake. Under no circumstances could a charge of man- 
slaughter be compounded, as no civil action could be brought by the 
party injured. Thc^o words must mean the party primarily and direct- 
ly injured. The wife and children of a slain man are deeply injured 
and may sue for that injury, (Act 13 of i 855) but they would not be 
allowed to compound a charge of manslaughter. 

There are many cases in which no civil action will lie for acts cri- 
minally cognisable, as in the instance of bigamy given in the text. 
But there are also some cases in which the right of civil action is sus- 
pended until criminal justice has been satisfied. This is the ground 
of the doctrine that a civil action is merged in a felony ; and therefore 
where an act which causes a civil injury also amounts to a felony, no 
action can be instituted till the offender has been brought to justice. 
But when he has been tried, and either convicted, or acquitted, an 
action may then be commenced to recover damages, even though the 
offence amounted to larceny, burglary, or felonious stabbing. (Crosby 
V. Leng, 12 East 409 and cases cited.) And it has been held by the 
Madras Sudder Court that a party may be civilly used for a breach 
of trust, even though the act would subject the defendant to an in- 
dictment under the breach of trust act. (Madras Decisions 258 
of 1859.) 

S. 215 only applies to persons who receive money for the pin*pose 
of helping another to recover property which has been unlawfully 
taken, but of course any one who instigates such an offence will be 
punishable as an abettor. Great caution will therefore be necessary 
in offering rewards for the recovery of stolen property. Under 9 Geo. 
TV. c. 74. s. 112 it is made an offence to publish any advertisement 
for the return of property, where any words are used purporting that 
no- questions will be asked, or that a reward will be paid without 
seizing or making an inquiry after the person producing such pro- 
perty, The spirit of this act will probably guide the Courts if any 
indictment is preferred for the offence of advertising, or offering re- 
wards. Every such advertisement should stipulate for such informa- 
tion as may lead to the apprehension of the crimiiial, 

216 . Whenever any person convicted of or charg- 

18 
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fence. 


Harbouring an ^ oflfence, being in lawful 

offender who has custody for that offence, escapes from 
S^rwh^'ap- custody. Of whenever a public 

prehension has servant, in the exercise of the lawful 
been ordered— poTj^rg^g gf such public servant. Orders 

a certain person to be apprehended for an offence, 
whoever, knowing of such escape or order for appre- 
hension, harbours or conceals that person with the 
intention of preventing him from being apprehend- 
ed, shall be punished in the manner following, that 
is to say, if the offence for which the person was in 
custody or is ordered to be apprehend- 
ifa capital of- jg punishable with death, he shall 
be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine ; if the 
offence is punishable with transportation for life, or 
imprisonment for ten years, he shall 
be punished with imprisonment of 
either description for a term which 
may extend to three years, with or 
and if the offence is punishable with 
imprisonment which may extend to one year and not 
to ten years, he shall be punished with imprisonment 
of the description provided for the offence for a term 
which may extend to one-fourth part of the longest 
term of the imprisonment provided for such offence, 
or with fine, or with both. 


If punishable 
iifith transportation 
for life, or with im- 
prisonment. 

without fine ; 


JSxce'piion. — ^This provision does not extend to the 
case in which the harbour or concealment is by the 
husband or wife of the person to be apprehended. 

217 . Whoever being a public servant, knowingly 
„ , ^ disobeys any direction of the law as to 
disobeyingadireo- the Way m Wbich he IS to conduct him- 
tion of law with ggjf gg g^gji public Servant, intending 
son from punish- thereby to save, or knowing it to be 
fromforfS!*^ thereby save, any 

person from legal punishment, or sub- 
ject him to a less punishment than that to w'hich he 
is liable, or with intent to save, or |fnowing that he 
is likely thereby to save, any property from forfeiture 
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or any charge to which it is liable by law, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 


218. Whoever, being a public servant, and being, 
as such public servant, charged with 
Public servant ^he preparation of any record or other 

rect recorder writ- Writing, trames that record or writing 
ing with intent to ^ manner which, he knows to be in- 

save person from i •ji • j j t 

punishment or pro- GOITect, With intent tO CEUSe OT knOW- 

|«rty from forfei- ^ jjg jj^ely that he will thereby 
cause loss or injury to the public or to 
any person, or with intent thereby to save or know- 
ing it to be likely that he will thereby save any per- 
son from legal punishment, or with intent to save or 
knowing that he is likely thereby to save any pro- 
perty from forfeiture or other charge to which it is 
liable by law, shall be jiunislied with imprisonment 
of either description for a term which may extend to 
three years, or with fine, or with both. 

See the remarks upon this section. Ante p. 100. 


Pul)lic'Bervant in 
a judicial ])roceed- 
ing corruptly mak- 
ing an order, re- 
port, &c., which he 
knows to be con- 
trary to law. 


219. Whoever, being a public servant, corruptly 
or maliciously makes or pronounces 
in any stage of a J udicial proceeding, 
any report, order, verdict, or decision 
which he knows to be contraiy to law, 
shall be punished with imprisonment 
of either description for a term which 
may extend to seven years, or with fine, or with both. 


220. Whoever, being in any office which gives 
him legal authority to commit persons 
for trial or to confinement, or to keep 
persons in confinement, corruptly or 
maliciously commits any person for 
trial or to confinement, or keeps any 
person in confinement, in the exercise 
of that authority, knowing that in so doing he is 
acting contrary to law, shall be punished with im- 
prisonment of either description for a term which 
may extend to sdven years, or with fine, or with both. 


Commitment for 
trial or confine- 
ment by a i>ersou 
having authority 
who knows that he 
is acting contrary 
to law. 
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221. Whoever, being a public servant, legally 

Intentional omfa. as sucli public Servant to ap- 

sionto apprehend preheud or to keep in confinement any 

ite*seSbo*und person charged with or liable to be 
by law to appro- apprehended for an offence, intention- 
ally omits to apprehend such person, 
or intentionally suffers such person to escape, or in- 
^ . , tentionally aids such person in escap- 

Punishment. . i. .• j o i 

ing or attempting to escape irom such 
confinement, shall be punished as follows, that is to 
say 

With imprisonment of cither description for a term 
which may extend to seven years, •with or without 
fine, if the person in confinement or who ought to 
have been apprehended was charged Avitli or liable 
to be apprehended for an offence punishable by 
death ; or 


With imprisonment of either description for a term 
which may extend to ti.rce years, with or witliout 
fine, if the pei’son in confinement or who ought to 
have been apprehended was charged witli or liable to 
be apprehended for an ofience punishable with trans- 
portation for life, or imprisonment for a term which 
may extend to ten years ; or 

With imprisonment of either description for a term 
which may extend to two years, with or without fine, 
if the person in confinement or Avho ought to have 
been apprehended Avas chai'ged Avitb or liable to be 
apprehended for an offence punishable with imprison- 
ment for a term less than ten years. 


222 . 


Intentional omis- 
Bion to apprehend 
on the part of a i)ub- 
lic servant bound 
by law to appre- 
hend persrin under 
eentence of a Court 
of J ustice. 

Puniahmen 


Whoever, being a public servant legally 
bound as such public servant to appre- 
hend or to keep in confinement any 
person under sentence of a Court of 
Justice for any offence, intentionally 
omits to apprehend such person, or in- 
tentionally suffers such person to es- 
cape, or intentionally aids such person 
in escaping or attempting to escape 
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from such confinement, shall be punislied as follows, 
that is to say : — 

With transportation for life or with imprisonment 
of either description for a term which may extend to 
fourteen years, with or without fine, if the person in 
confinement or who ought to have been apprehended 
is under sentence of death ; or 

With imprisonment of either description for a term 
which may extend to seven years, withorAvithout fine, 
if the person in confinement or avIio ought to have 
been apprehended is subject, by a sentence of a Court 
of Justice, or by virtue of a commutation of such 
sentence, to transportation for life or penal servitude 
for life, or to transportation or penal servitude or im- 
prisonment for a term of ten years or upwards ; or 

With imprisonment of either description for a 
term wliicli may extend to three years, or with fine, 
or with both, if the person in confinement or who 
ought to have been appreliended is subject by a 
sentence of a Court of Justice to imprisonment for 
a term not exceeding ten years. 

223. Whoever, being a public servant legally 

^ , bound as such public servant to keep 

Escape from con- . n j i i 

iinement negligent- 111 conhiiemcnt aiiy pcrsoii charged 
imbiki*sen^ant ^ ^ with or convicted of any otfence, negli- 
gently suffers such person to escape 
from confinement, shall be punished Avith simple 
imprisonment for a term AAdiicli may extend to two 
years, or with fine, or Avith both. 

224. Whoever intentionally offers any resistance 

_ . ^ , or illegal obstruction to the laAvful 

gtruotioabyaper- apprehcnsion of lumself for any offence 
which he is charged or of Avhich 
he has been convicted, or escapes or 
attempts to escape from any custody in which he is 
lawfully detained for any such offence, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, or with fine, 
6r with both. 
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Explanation . — The punishment in this Section is 
in addition to the punishment for which the person 
to be apprehended or detained in custody was liable 
for the offence with which he was charged, or of 
Avhich he was convicted. 

» 

Every person who escapes, or is rescued from lawful custody, may 
be pursued and retaken, in any place whether within or without the 
jurisdiction in which he was in custody, and all such measures may be 
adopted for his re-capture, and h^ may be so defdt with when re-taken, 
as on an original taking. (Cr. P. C. ss. 112 — 113.) 

Any person who shall escape from lawful custody, or who shall be 
charged with any offence under s. 227 of the Indian Penal Code, or 
under s. 12 of Act XXIV of 1855 [I'elatmg to Fenal Servitude) may 
be tried cither in the district where he is re-taken, or in that from 
which he escaped, or in that in which he was formerly tried. (Cr. P. 
C. s. 33. Act XVIII of 181)2. s. 36.) 

Any sentence passed on an escaped convict, either for the escape, 
or for any other offence, may be ordered to take effect immediately, or 
at the expiration of the period of his former sentence. (Cr. P. C. s. 47.) 

225. Whoever intentionally offers any resistance 

„ . ..or illegal obstruction to the lawful 

Resistance or ob- . « .i « 

structiontotheiaw- apprelieiision 01 any other person lor 
fill apprehension of offeiicc, or rescucs or attempts to 
rescue any other person from any 
custody in which that person is lawfully detained for 
an offence, shall be punished with imprisonment of 

„ . , . either description for a term which 

Punisliinent. . i i . • 

may extend to two years, or with fine, 

or with both ; 

• 

Or, if the person to he apprehended, or the person 
rescued or attempted to be rescued, is charged with 
or liable to be apprehended for an offence punishable 
with transportation for life or imprisonment for a 
term which may extend to ten years, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to three years, and shall also 
he liable to fine ; 

Or, if the person to he apprehended or rescued, or 
attempted to be rescued, is charged with or liable to 
be apprehended for an offence punishable with death, 
shall be punished with imprisonment of either de- 
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scription for a term which may extend to seven years, 
and shall also be liable to fine ; 

Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is liable, under the sentence 
of a Court of Justice, or by virtue of a commutation 
of such a sentence, to transportation for life, or to 
transportation, penal servitude, or imprisonment, for 
a term of ten years or upwards, shall be punished 
•with imprisonment of either description for a term 
which mav extend to seven years, and shall also be 
liable to fine ; 

Or, if the' person to be apprehended or rescued, or 
attempted to be rescued, is under sentence of death, 
shall be punished with transportation for life or im- 
prisonment of either description for a term not ex- 
ceeding ten years, and shall also be liable to fine. 

226. Whoever, having been lawfully transported. 

Unlawful return from such transportation, the 

from transporta- term of sucli transportation not having 
expired, and his punishment not hav- 
ing been remitted, shall be punished with transporta- 
tion for life, and shall also be liable to fine, and to be 
imprisoned with rigorous imprisonment for a term 
not exceeding three years before he is so transported. 

227. Whoever, having accepted any conditional 

... , * remission of punishment, knowingly 

dition of remission Violates any coiiditiou on which such 
of punishment. remission was granted, shall be pun- 
ished with the punishment to which he was original- 
ly sentenced if he has already suffered no part of 
that punishment, and if he has suffered any part of 
that punishment, then with so much of that punish- 
ment as he has not already suffered. 

See Cr. P. C. s. 33. 

228. Whoever intentionally offers any insult or 

T ^ . causes any interruption to any public 

suit or iotemip- Servant, while such public servant is 
tion to a piibho gitting in any stage of a iudicial pro- 

any stage of a ju- ceeding, shall be punished with simple 
diciai proceeding, imprisonment for a term vrhich may 
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extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 

See Cr. P. C. s. 163. ante p. 105. 

229. Whoever, by personation or otherwise, shall 

Personation of a intentionally cause or knowingly suflFer 
juror or assessor, himself to be returned, empanelled, or 
sworn as a juryman or assessor in any case in which 
he knows that lie is not entitled by law to be so re- 
turned, empanelled, or sworn, or, knowing himself to 
have been so returned, empanelled, or «worn con- 
trary to law, shall voluntarily serve on such jury or 
as such assessor, shall be punished with imprison- 
ment of either de.scription for a term Avhich may 
extend to two j’^ears, or with fine, or with both. 

See as to the persons disqualified to serve as Jurors or Assessors^ 
(Cr. P. C. s. 334.) 

“Pleaders are not incapable of serving as Assessors or Jurors, but it is in- 
expedient that their names should bo included in the Collector’s list of per- 
sons qualified to serve in those ca]>acities, if a suflicient number of other 
persons are available.” (Kules of Madras Siidder Court. 28 April 1862.) 


CHAPTER XII. 


OF OFFENCES RELATING TO COIN AND 
GOVERNMENT STAMPS. 


230* Coin is metal used as money, stamped and 
, . issued by the authority of some Go- 

vernment in order to be so used. 


Coin stamped and issued by the authority of the 
. Queen, or by the authority of the Go- 
aeens oin. yemment of India, or of the Govern- 
ment of any Presidency, or of any Government in 
the Queen’s dominions, is the Queen’s coin. 


llxiatrations, 

(а) Cowries are not coin. 

(б) Lumps of unstamped copper, though used as money, are not 
coin. 
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(fi) Medals are not coin, inasmucH as they an not intended to be 
used as money. 

(cl) The coin denominated as the Company's Rupee is the Queen’s 
coin. 

The definition of coin in this Section must be taken as limited to 
Coin now in use. A Roman Coin of the time of Augustus is “ money 
stamped and issued l)y the authority of a goveniment in order to be 
soused.” Rut I do not imagine that any indictment under .s. 331 
could be maintained for counterfeiting such a Coin, which couUl only be 
saleable as a curiosity, and would not pass anywhere as money. 

231. Whoever counterfeits or knowingly per- 
forms any part of the process of 
Coi^ '**”**'^^'***^”* counterfeiting coin, shall be punished 
with imprisonment of either descrip- 
tion for a term which may extend to seven years, 
and shall also be liable to fine. 

Explanation . — A person commits this offence, who, 
intending to practise deception, or knowing it to bo 
likely that deception will thereby be practised, causes 
a genuine coin to appear like a different coin. 

The word Counterfeit” as used in this Code is defined by s. 28 to 
involve an intention by means of that resemblance to practise decep- 
tion, or a knowledge that it is likely that deception will thereby be 
practised. And sucli an intention or knowledge will always be infer- 
red from the mere fact of counterfeiting unless under circumstances 
wliich conclusively negative it. Sucli circumstances must be so rare 
that it is unnecessary to imagine instances. 

The same definition provides that it is not essential to counter- 
feiting that the imitation should be exact. And this provision is of 
course peculiarly necessary in this couvtry, where the ignorance of the 
people might enable even a clumsy imitation to prove successful, while 
the low state of coining science renders it probable that no counterfeit 
will be minutely accurate. Accordingly a trifling variation from the 
real coin in the inscription, effigies, or arms was held under the corres- 
ponding English Statute not to remove the offence out of the Statute. 
And so it was held in another case, where the ingenious device was 
adopted of making coins without any impression w hatever, in imita- 
tion of the smooth-worn money then in circulation. (Arch. 610) 
But it will still be necessary to show that the article produced, or 
partly produced was a counterfeit ; that is, that it was such a re- 
semblance as might be received as the coin for which it was ^tended 
to pass, by persons using the caution customary in taking money... 
This caution of course will vary according to the class of persons 
among whom it may be supposed that it was intended to pass. Ac- 
cordingly, where the prisoner had counterfeited the resemblance of a 
half-guinea upon a piece of gold previously hammered, but it was not 
round, nor would it pass in the condition in which it then was, the 
judges held the offence to be incomplete. (Arch, 609.) 

. 19 
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The absence of apparent resemblance may possibly arise merely from 
the process being imperfectly carried out. If that be sSl there will 
still be an oifence under this section. And even if the metal in which 
the counterfeit was made was completely different from that of the coin 
represented, it would stiU be a question of fact, whether this differ- 
ence did not arise merely from the manufacture having been inter- 
lupted in an early stage. Copper or lead may be washed over so as 
afterwards to bear a sufficiently strong resemblance to sUver or gold. 
I3ut 1 conceive that no conviction could be supported where it was 
plain that the thing actually made was never intended to. result in a 
coin, but was merely an experiment as a step towards future produc- 
tive efforts. 

It is seldom possible, and never necessary, to show Hurt the defend- 
ant has been caught in the act of counterfeiting. The act will gene- 
rally have to be inferred, from such evidence as the possession of tools; 
dies, or metal necessary for the purpose ; or from finding some coins 
finished, and others unfinished, or different coins in a different state 
of completion. (Arch. 609.) The mere possession of eoiuiterfeit coin 
by a person who has had nothing to do with its manufacture may be 
an offence under subsequent sections, (237 — 213) but is not punish- 
able under s. 231. 

The offence constituited by this section consists in. the fact of the* 
counterfeiting. It is not necessaiy to show that the coins were uttered, 
or that there was any attempt to utter them. (Arch. 610.) 

232. Whoever counterfeits or knowingly performs 

any part of the process of counterfeit- 
Queen’s coin, shall be punish- 
ed with transportation for life, or with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

233. Whoever makes or mends, or performs any 

Making or seU- ^ 

ing instrument for mehding, Or buys, seus, or disposes of, 
counterfeiting coin, jje Or instrument, for the purpose 

of being used, or knowing or having reason to believe 
that it is intended to be used, for the purpose of 
counterfeiting coin, shall be punished with imprison- 
ment of either description for a term whicli may 
extend to three years, and shall also be liable to 
fine. 

This and similar Sediioiw must be taken as subject to ss. 7 6 and 7 9 , 
which prevent an act being criminal if done by a person who is, or 
supposes himself to be justified in the act. Therefore if a die-sinker 
were to be applied to for the purpose of making coining moulds, and 
lyeie in eoacert with the pblioe to proceed with t^e teek for the puc- 
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pt)sc of bringing the coiners to detection, this would not be u criming 
uct. (Arc® 624 .) And so possession of coining tools, or counterfeit 
coin by a person entitled to retain them, as for instance a policeman, 
is no offence. 

234. Whoever makes or mends, or performs any 

^ „ part of the process of making or mend* 

ing instrument ing, or buys, sells, or disposes ot, any 

counterfeiting instrument, for the purpose of 

Queen's com, . . , , ' . 

being used, or knowing or having rea- 
sou to believe that it is intended to be used, for the 
purpose of counterfeiting the Queen’s co^n, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also he liable to fine. 

235, Whoever is in possession of any instrument 
... or materi^ for the purpose of using 

FoBSGSSion of in* ^ 

strumeut or mate- the same for counterfeiting com, or 
rial for the pur- j^nowing Or havinff reason to believe 

pose of using the o .9 

same for counter- that the Same IS intended to be used 

feitmgcom. purpose, shall be punished 

with imprisonment of either description for a term 
which may extend, to three years, and shall also 
be liable to fine ; and if the coin to be counterfeited 
is the Queen’s coin, shall he punished with imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

Coining instruments or materials will be in a man’s possession, 
when they are in any box or place which is under his control, and 
whether they are used for his benefit or not, provided it is shown that 
he is aware of their existence and character. And the same article 
may be in the possession of several persons, if they are acting in con- 
cert, and eacli of them have a guilty knowledge of the character and 
existence of the thing in question. 

In a very recent case a prisoner named Weeks was indicted with 
four others for having unlawfully in their custody and possession a 
coining mould. It appeared that the police entered the prisoner’s 
house in his absence, and there found the other prisoners, two of 
whom attacked the police, while the two others, one of whon^ was the 
wife of Weeks, snatched up something from tlie table, and threw it into 
the fire. This was found to be the coining mould which formed the 
subject of the indictment. Other implements and materials suitable 
for making moulds were found in other parts of the house. The pri* 
soner came back to the house after the capture was made. It was prov 
ed that he had passed off a bad half crown thirteen days before. The 
Jury found Weeks guilty, and the Court aflfcrmed the eonviction, saymg* 
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** We are all of opinion that there was sufiicient evidence to be left to 
the Jury on the charge of felony. In order to prove the guil^ knowledge, 
evidence was admissible of other substantive felonies committed by the 
prisoner,*^ (Rcg» v. Weeks. 80 L. J. M. C. 141.) 

The “ other substantive felonies’* which are admissible to prove 
guilty knowledge, must of course be crimes of a similar character, and 
connected in point of time. 'Ihc fact that a man has committed a rob- 
bery is no proof that he is a coiner, though the i’act that he has passed 
ofi* a leaden rupee a few days previously would be. Mor would the 
circumstance that a man had passed off a false rupee a year ago be 
any evidence that another now found in his possession was known to 
be counterfeit. For any man through wliose hands money passes 
might meet w ith such accidents at such distances of time. 

• 

236, Whoever, being within British India, abets 

the counterfeiting of coin out of British 
aia^'the'”ooiuitor^ India, sliall be punished in the same 
felting out of In- manner as if he abetted the counterfeit- 
la o com. such coin within British India. 

237. Whoever imports into British India, or ex- 

ports therefrom, any counterfeit coin, 
of knowing or having reason to believe 

that the same is counterfeit, sliall be 
punished with imprisonment of either description for 
a term which may extend to three years, and shall 
also be liable to fine. 


238. Whoever imports into British India, or ex- 
import or export ports therefrom, any counterfeit coin 
of counterfeits of whicli he kuows or has reason to be- 


the Queen’s coin, Pg a Counterfeit of the Queen’s 


coin, shall be punished with transportation for life, 
or with imprisonment of either description for a term 


which may extend to ten years, and shall also be 


liable to fine. 


239. Whoever, having any counterfeit coin which 
at the time when he became possessed 
tu®"orc’^in?i.os.' of it he knew to be counterfeit, frau- 
sessed with the duleutly or with intent that fraud may 
iTcJunterfeit!*** ** ^0 Committed, delivers the same to any 
person, or attempts to induce any per- 
son to receive it, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to five years, and shall also be liable to fine. 
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240. Whoever, having any counterfeit coin which* 
* is a counterfeit of the Queen’s coin, 
Delivery of wliicli at the time wlien he became 
BOBsed with the possessed ot it he knew to be a coun- 
k^counterfeit.**^ tcrfeit of the Queen’s coin, fraudulent- 
ly or with intent that fraud may be 
committed, delivers the same to any person, or at- 
tempts to induce any person to receive it, shall be 
punished with imprisonment of either description for 
a term which may'extend to ten years, and shall also 
bo liable to fine. 


241, Whoever delivers to any other person as 
g-enuino, or attempts to induce any 
ther of coin as gen- Other porsoii to roceivc as genuine, any 
nine, which when counterfeit coiu which he knows to be 
deliverer did not couiiterieit, Dut wliicIi lie ciicl iiot know 
know to he conn- Counterfeit at the time when he 

took it into his possession, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, or with fine 
to an amount ivhich may extend to ten times the 
value of the coin counterfeited, or wdth both. 


JIhistration. 

A, a coiner, doliv^ers counterfeit Company’s Rupees to his accomplice 
B, for the purpose of uttering them. B sells the Rupees to C, another 
utterer, who l>u}’s them knowing them to be counterfeit. C pays away 
the Rupees for goods to D, who receives them, not knowing them to 
be counterfeit. D, after receiving the Rupees, discovers that they are 
counterfeit, and pays them aTvay as if tliey were good. Here D is 
pimisliable only under this Section, but B and C are punishable under 
Section 239 or 240 as the case may be. 


242. Whoever, fraudulently or with intent that 
fraud may be committed, is in posses- 
sion of counterfeit coin, having known 
at the time when he became possessed 
thereof that such coin was counterfeit, 
shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine. 


Possession of 
counterfeit coin by 
a person who knew 
it to be counterfeit 
when he became 
I>osses8ed thereof. 


243. Whoever, fraudulently or with intent that 
Possession of fraud may be committed, is in posses- 
Queen’s win by a gion of Counterfeit coin which is a coun- 

person who knew . r* •! r* .-i . 

ft to be counterfeit torteit 01 the C^ueeii s eoiii; having 
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•when he ^tne known at the time when he became 

possessed tnereoL i n *1 ii j -i ± n 

possessed of it that it was counterteit, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 

There are three classes of offences created by ss. 239 — 243. First, 
passing off coin known from the first to bo counterfeit. Secondly, 
passing off such coin which was for the first time discovered to be 
counterfeit after its rc*c*eipt. Thirdly, being in wrongful possession of 
coin known all along to have been counterfeit^. Further subdivisions 
of classes first and third arise, according as the counterfeit coin is the 
Queen’s or otherwise. 

Guilty knowledge is generally a matter of circumstantial evidence. 
The possession of other pieces of base coin, whether of the same 
or a different description, or the fact that base coin has been passed 
off by the same defendant at other times, either before or after the of- 
fence charged in the indictment, will be evidence of such a guilty 
knowledge. (Arch. 475, 619 ) And so it would be where the facts 
of the case showed a desire for concealment ; as for instance, if it were 
shown that the defendant had emjiloyed a third person to make a pur- 
chase for him, without any ajipareiit cause. 

If coin is delivered to a person for tlie purpose of fraud it is un- 
necessary to show that there was an intention to defraud the person to 
whom they are delivered. And even if the intention were negatived the 
offence would still be the same. For instance an offence would be 
committed under ss. 239 and 240 if it were delivered to an accom- 
plice or an innocent person for the purpose of being passed off at once. 
Nor is it necessary that there should be any legal obligation to pay the 
person upon whom the money was passed off. lienee the giving of a 
counterfeit coin to a woman as the price of connection with her was 
held to be indictable. tArch. 619.) And the offence is complete, 
even though the person to whom the cion vvas tendered refused to re- 
ceive it. i^Ibid.) 

The mere possession of counterfeit coin is an offence under ss. 242, 
243, even though no atteinjit is made to pass it off, provided it can be 
shown that they were kept for a fraudulent purpose, and were origin- 
ally obtained with a guilty knowledge. The mere fact of a single base 
coin being found in a party’s possession would not, without further 
evidence, be sufficient to create a presumption tliat he knew it to be 
counterfeit when he obtained it, and intended to make a fraudulent use 
of it. But where a greater number of base coins is found in any man’s 
possession, the presumption of guilt would be sufficient to make a 
conviction lawful, unless the possession could in some manner be ex- 
plained or accounted for. 

A coin will be in a man’s possession when it is in any box or place, 
which is under his control, and whether it is used for his benefit or 
not, provided it is shown that he is aware of its existence and charac- 
ter. And the same article may be in the possession of several persons, 
if they arc acting in concert, and each of them hare a guilty know- 
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ledge of the existence and character of the thing in question. (Atuh. 
622. ante, p. 147') 

244. Whoever, being employed in any mint law- 

fully established in British India, does 
any act, or omits what he is legally 
ooin^tobe ofadif- bound to do, with the intention of 
ctrapoaitron'^from causiiig any coin issued from that mint 
that fixed bylaw, be of a difterent weight or composi- 
tion from the weight or composition fixed by law, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 

245. Whoever, without lawful authority, takes 

, out of any mint lawfully established 
ing from a mint m liritish India, any coming tool or 
instni- instrument, shall be punished with im- 
' prisonment of either description for a 

term which may extend to seven years, and shall 
also be liable to fine. 


246. Whoever fraudulently or dishonestly per- 
Frauduientiy or forms on any coin any operation which 
dishonestly dimin- diminishes the weight or alters the 
OT composition of that coin, shall be pun- 
composition of any ished with imprisonment of either de- 
scription for a term which may extend 
to three years, and shall also be liable to fine. 


Explanation . — A person who scoops out part 
of the coin, and puts anything else into the cavity, 
alters the composition of that coin. 


247. Whoever fraudulently or dishonestly per- 

.Prandulently or 


operation which diminishes the weight 
or alters the composition of that coin, 
shall be punished with imprisonment 
of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 


dishonostiy dimin- 
isliing the weight 
or altering the 
composition of the 
Queen’s coin. 


248. Whoever performs on any coin any opera- 
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Altering appear- which alters the appearance of that 

ance of any coin coin, with the intention that the said 
S“acoin coin shall pass as a coin of a different 
of a different;, de- description, shall be punished with 
BorHJtiou. imprisonment of either description for 

a term which may extend to tliree years, and shall 
also be liable to fine. 


249. Whoever performs on any of the Queen’s 


Altering appear- 
ance of the Queen’s 
coin with intent 
that it shall pass 
as a coin of a dif- 
ferent description. 


coin any operation which alters the 
appearance of that coin, with the in- 
tention that the said coin shall pass as 
a coin of a different description, shall 
be punished with imprisonment of ei- 


ther description for a term which may extend to 
seven years, and shall also be liable to fine. 


250. Whoever, having coin in his possession with 
respect to which the offence defined 
nnf in Section 246 or 248 has been com- 
sesaed with the mittcd, aiid havmg known at the time 
k^aiterwh* **’“* '*^ wheii he became possessed of such coin 
that such offence had been committed 
witli respect to it, fraudulently or with intent that 
fraud may be committed, delivers such coin to any 
other person, or attempts to induce any other per- 
son to receive the same, shall be punished with im- 
prisonment of either description for a term which 
may extend to five years, and shall also be liable to 
£ne. 


251. Whoever, having coin in his possession 
with respect to which the offence de- 
Qi^n-rs.in pos! in Section 247 or 249 has been 

aessed with the committed, and having known at the 
when he became possessed of 
such coin that such offence had been 


committed with respect to it, fraudulently or with 
intent that fraud may be committed, delivers such 
coin to any other person, or attempts to induce any 
other person to receive the same, shall be punished 
with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine. 
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252, Whoever, fraudulently or with intent that 

Possession of ai- fraud may be committed, is in posses - 
tered coin by a sion of coin with respect to which the 
perron offence defined in either of the Sections 

when he became 246 or 248 has been committed, hav- 
possessed thereof. ^riowii at the time of becoming 

possessed thereof that such offence had been com- 
mitted with respect to such coin, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine. 

253. Whoever, fraudulently or with intent that 

„ . , fraud mav be committed, is in posses- 

Queen’s coin by a sion of coin with respect to which the 
b^'aitoed offence defined in either of the Sec- 
when he became tions 247 or 249 has been committed, 
possessed thereof, knowii at the time of becom- 

ing possessed thereof that .such offence had been com- 
mitted with respect to such coin, sliall be punished 
with imprisonment of either description for a term 
wliich may extend to five years, and shall also be 
liable to fine. 


254. Whoever delivers to any other person as 

genuine, or as a coin of a dilferent de- 
another^ooin scription from what it is, or attempts 
genuine, which, induce any person to receive as 
sed, the deliverer genuine or as different coin from 
be\itercd what it is, any coin in respect of which 

he knows that any such operation as 
that mentioned in Sections 246, 247, 248, or 249, 
has been performed, but in respect of which he did 
not, at the time when he took it into his possession, 
know that such operation had been performed, shall 
be punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine to an amount which may extend to ten times 
the value of the coin for which the altered coin is 
passed or attempted to be passed. 

255. Whoever counterfeits, or knowingly per- 
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„ . . ... forms any part of tlie process of coun- 

a Government tertciting, any stamp issued by Go- 
stamp. vernment for the purpose of revenue, 

shall be punished with transportation for life, or with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

Explanation . — A person commits this ofience who 
counterfeits by causing a genuine stamp of one de- 
nomination to appear like a genuine stamp of a dif- 
ferent denomination. 

256. Whoever has in his possession any instru- 

ment or material for the purpose of 
Sion of mstru- being used, or knowing or having rea- 
meut or material gou to believG that it is intended to be 

for the TmrpoBe 1 .1 n ± n 

of counterfeiting USCCl, TOF tllC piirpOSG OI COUllterieiting 

a Oovernineut stamp issuod by Government for 
the purpose of revenue, shall be pun- 
ished with imprisonment of eitlier description for a 
term which may c-xtond to seven years, and shall 
also bo liable to fine. 

257. Whoever makes, or performs any part of 

the process of making, or buys, or 
in^trnmma forth! Or disposcs of, any instrument 

purpose of couu- for the purposo of being uscd, or know- 
CTumeSItam^"^' ^r having reason to believe that it 
is inteftded to be used, for the purpose 
of counterfeiting any stamp issued by Government 
for the purpose of revenue, shall be punished with 
imprisomnerit of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

258. Whoever sells, or offers for sale, any stamp 
Sale of counter- wliicli lic knows Or has reason to be- 

feit Government lievo to be a Counterfeit of any stamp 
issue d by Government for the purpose 
of revenue, shall be punished with imprisonment of 
cither description for a term which may extend to 
.©even years, and shall also be liable to fine. 
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259. Whoever has in his possession any stamp 

which he knows to be a counterfeit of 
si()no7"a counted aoy stamp issued by Government for 
feit Government purpose of revenue, intending to 

use or dispose oi the same as a genuine 
stamp, or in order that it may bo used as a genuine 
stam]>, shall be punished witli imprisonment of either 
descrijition for a term which may extend to seven 
years, and shall also be liable to fine. 

260. Whoever uses as genuine any stamp, know- 

ing it to be a counterfeit of any stamp 
uinea^overmneut issued by Government for the purpose 
btamp known to pf reveiiue, shall be punished with im- 
prisonment ot either description tor a 
term which may extend to seven years, or with fine, 
or with both. 


261. Whoever, fraudulently or with intent to 


Effacing any 
writing from a sub- 
fitance bearing a 
Government stamp, 
or removing from 
a document stamp 
used for it, with in- 
tent to caufc.e loss 
to Government. 

been used for 


cause loss to the Government, removes 
or eftaces from any substance bearing 
any stamp issued by Government for 
the purpose of revenue, any writing 
or document for which such stamp has 
been used, or removes from any writ- 
ing or document a stamp which has 
such writing or document, in order 


that such stamp may be used for a different writing 
or document, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, or with fine, or with both. 


The intention with which the acts named in the above section are 
done, may be either fiauduleut g^enerall}', or with a special view to 
cause loss to Government. And therefore a conviction would be good 
where the intention of the act was merely to efface a document with 
a view injuriously to effect the rights of another person. No inten- 
tion to cause loss to Government can be assumed unless it is shown, 
or may be inferred, that the intention of the party was to use the 
stamp as a stamp a second time. And therefore no conviction could 
be supported, if the object of removing writing from a stamped paper 
was merely to write upon the blank space something which required 
no stamp. 


262. Whoever, fraudulently or with intent to 
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_ . _ cause loss to the Government, uses 

Using a Govern- « , • ' i i 

meat stamp known lOT any piiTpose a Stamp issued by 
^ave been before Government for the purpose of re- 
venue^ which he knows to have been 
before used, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. 

263. Whoever, fraudulently or with intent to 
, , cause loss to Government, erases or 

denoting that removes trom a stamp issued by Go- 
s^p has been vemmeiit for the purpose of revenue, 
any mark put or impressed upon such 
stamp for the purpose of denoting that the same has 
been used, or knowingly has in his possession, or sells 
or disposes of, any such stamp from which such mark 
has been erased or removed, or sells or disposes of 
any such stamp which he knows to have been used, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to three years, 
or with fine, or with both. 


CHAPTER XIIL 

OF OFFENCES RELATING TO WEIGHTS 
AND MEASURES. 

264. Whoever fraudulently uses any instrument 

Fraudulent use Weighing which he knOWS to be 
of false instrument talse, shall be pumslied With impnson- 
for weighing. ment of either description for a term 
which may extend to one year, or with fine, or with 
both. 

The iriskuinent used must not only be known to be false, but must 
tlso be fraudulently so used ; that is, it must be used for the purpose 
of passing off short weight upon persons who are entitled to full 
weight. 

In general the mere possession of a false balance, which is used as a 
true one, will be sufficient evidence of a fraudulent intention “ The 
intention, however, must be alleged in layuig the charge, though it 
m/iy be a matter of inference only, from the fact of the possession, and 
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the attending circumstances as manifesting the purpose, and the infer- 
ence may of course be rebutted. But where tlie incorrectness of the 
scale is visible, and there is no attempt to cover or conceal it, there can 
be no ground for imputing fraud from that defect alone ; the circum- 
stances negative the intention of fraud, and no charge would iie against 
the party using such a balance.” (2nd lleport 1S47. ss. 2i0 — 221.) 


265 . Whoever fraudulently uses any false weight 
Fr.%n(iuient use f^lse ineasure of length or capacity, 
of false weight or or fraudulently uses any weight or any 
measure. measure of length or capacity as a dif- 

ferent weight or measure from what it is, shall bo 
punished with imprisonment of either description for 
a term which may extend to one year, or with fine, 
or with both. 


266 . Whoever is in possession of any instrument 

_ . . for weighing, or of any weight, or of 

iSein':; m po3.->os- o ^ i ri ® ^ 'i 

Sion of false weights any ineasurc 01 Jength or capacity, 
or measures. wliich he knows to be false, and in- 
tending tliat the same may be fraudulently used, shall 
be punished with imprisonment of either description 
for a term Avhich may extend to one year, or with 
fine, or with both. 

267 . Whoever makes, sells, or disposes of, any in- 

Makingorseiiiug strumcnt for Weighing, or any weight, 
false weighta or or any mcasure or length or capacity 
M^wures. which he knows to be false, in order 

that the same may be used as true, or knowing that 
the same is likely to be used as true, shall be punish- 
ed with imprisonment of either description for a term 
Avhich may extend to one year, or with fine, or with 
both. 


CHAPTER XIV. 

OF OFFENCES AFFECTING THE PUBLIC 
HEALTH, SAFETY, CONVENIENCE, 
DECENCY, AND MORALS. 

268 . A person is guilty of a public nuisance, who 
_ . does any act, or is guilty of an illegal 

omission; which causes any common 
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injury, danger, or annoyance to the public or to the 
people in general who dwell or occupy property in 
the vicinity, or which must necessarily cause injury, 
obstruction, danger, or annoyance to persons who 
may have occasion to use any public right. 

A common nuisance is not excused on the ground 
that it causes some convenience or advantage. 

Nviisatices are of two sorts, Public and Private. Those wliicli only 
affect individuals cannot be made the subject of an indictment, but may 
be the ground of a Civil action for damages. Accordingly, 

“ Where upon an indictment against a tinman, for the noise made by him 
in carrying on his trade, it ap}>e.ired in evidence, that the noise only effect- 
ed the inhabitants of three sets of chambers in Clifford’s Inn, and that by 
shutting the windows the noise was m a great measure prevented, it was 
ruled by Lord Elleuborough, C. J, that the indictment could not be sustain- 
ed, as the annoyance was, if any thing, a private nuisance.” (I Russ. 318.) 

On the other hand a public nuisance, which effects all equally, can 
only be the subject of an indictment, foi*^ otherwise a party might be 
ruined by a million suits. (1 Kuss. 317,) but even then a private in- 
dividual may sue for any esjiccial damage he has suffered. For in- 
stance, a man may bo indicted for digging a hole in a high road, and 
sued by a party who has fallen into it, and broken his leg. (Ibid, 

111 general it may be laid down, that anything wliich seriously af- 
fects the health, comfort, safety or morals of the community, may be 
indicted as a public nuisance. For instance, keeping filth upon pre- 
mises, or exercising offensive trades, which destroy the purity of the 
air ; keeping a savage bull in a field through wliich there is a footway ; 
keeping ferocious dogs unmuzzled ; bringing a horse diseased wjjji 
glanders into a public place, to the danger of infecting the Queen’s 
subjects ; exposing a child infected with small pox in the public streets ; 
(1 Russ. 317, Arch. 715,) keeping gunpowder, naphtha, or similar 
inflammable substances, in such large quantities as to be dangerous 
to life and property ; (Reg. v. Lister. 26 L. J. M. C. 195. See as to 
gunpowder. Act XVIII. of 1841, s 2 and Act XXVJII. of 1857, 
s 7.) keeping brothels and commoji gambling houses ; (1 Russ. 322, 
323,) and although, as we have seen above, a smith’s hammer is not 
considered sufficiently noisy to be a common nuisance, that more 
terrible weapon, a woman’s tongue, is, and indictments, for being 
' a common scold’ were well known to the English law, and the 
offence was punished by placing her on an ingenious instrument, now 
extinct, called a trebucket, or cucking stool. (1 Russ. 327.) 

It has been ruled that where a noxious trade or other nuisance, 
is established at such a distance as to be inoffensive to any one, an(i 
afterwards persons choose to build liouses, or make roads,' near it, no 
indictment can be brought, for the trade, &c., was legal before the 
building of the house, or construction of the road. (1 Russ. 323.) 
But this position is doubted in Archbold, (746,) and I would submit 
with justice. Otherwise the result would be, that a party, by do- 
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ing that which could not be prevented at the time, might maintain a 
desert around him for ever, to tlie injury of public and private in- 
terests. The doctrine has «\lso been expressly denied in the case of a 
civil action by an individual, wldch would have been a stronger case 
for exemption. (Elliotson v. Feetham, 2 Bing. N. C. 13*1. Bliss v. 
Hall, 4 Bing. N. G. 183.) 

Nor is a party allowed to say, that the smells, kc., were so bad 
before he came there, that he has added nothing perceptible to the 
annoyance. Where such a defence was set up, Abbott, G. J. said, 

‘‘ It is not necessary that a public nuisance should be injurious to health ; 
if there be smells t>ffeiisive to the senses that is enough, as the neighbour- 
hood has a right to fresh and ]mre air. It has l>een ju'ovcd that a number of 
other offensive trades are carried ou near this j>]ace, l)ut the presence of other 
nuisances will not justify any one of them ; or the more nuisances there 
were, the more fixed they would be. However one is not the les.s subject 
to prosecution, because others are culpable.’^ (I Russ. 1310 ) 

Nor is a party allowed to plead a sort of set off, and to show that 
however undoubted a nuisance be may be to some, he is conferring 
a more than proportionate benefit upon tlie entire community, for, as, 
the Gourt of Queen’s Beach observed in such a case. 


“No greater evil can be conceived than the encniiragemcnt of capitalists 
and adventurers to interfere with known public rights, from motives of per- 
sonal interest, on tlie si)eculation th.it the changes made may be rendered 
lawful, by ultimately being thought to supply the ]>nblic with something 
better than what they actually enjoy.” (Ilex, v Ward. 4 A. & E. 404. 
Stockport Water Works Co. v. Potter. 31 L. J. Ex. 9.) 

• 

Nor, finally, can any length of time be bold to justify a nuisance, 
for the lapse of ages cannot authorise a man to poison his fellow sub- 
jects. (Arch. 746. Stockport Water Works Co. v. Potter, ut. sup.) 

Powers of directing the removal of nuisances, and of imposbig sum- 
mary penilties for disobedience to smh orders, are also given by Act 
XIV of 1856, for the conservancy and improvement of the Presidency 
Towns. 


269 . Whoever uTilawfully or negligently does any 
act which is, and which he knoAvs or 
’^treaTinfer- has rcason to believe to be, likely to 
tion of any disease spread the infection of any disease 

dangerous to liic. / •-it 

dciii^Groiis to liiGj slifiii DO piinisliGQ 
with imprisonment of either description for a term 
which may extend to six months, or with fine, or 
Avith both. 


Under this Section it will be possible to arrest and punish persons 
who go about under life influence of infectious disorders, for the pur- 
pose of exciting public commiseration. A more valuable application 
of the same section would be to employ it in the checking of a disease, 
as loathsome as it is dangerous, which springs from promiscuous pros- 
titution. 
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270- Whoever malignantly does any act which is, 
and which he knows or has reason to 

iikei5*to®”preLiin* bolieve to be, likely to spread the infec- 
fection of any dis- tion of any disease dangerous to life, 
dangerous to punished with imprisonment 

of either description for a term which 
may extend to two years, or with fine, or with both. 

271 . Whoever knowingly disobeys any rule made 

aad promulgated by the Government 
aq?.araS"n.il° Iji^ia, or by any Government, for 
putting any vessel into a state of qua- 
rantine, or for regulating the intercourse of vessels in 
a state of quarantine with the shore or wdth* other 
vessels, or for regulating the intercourse between 
places where an infectious disease prevails and other 
places, shall be punished with imprisonment of either 
description for a term whicli may extend to six 
months, or with fine, or with both. 

272. Whoever adulterates any article of food or 

Adulteration of dviiik, SO as to luake such article 

food or dfhik which noxious as food Or drink, intending to 
is intended for sale, aS food, OF drink, Or 

knowing it to be likely that the same will be sold as 
food or drink, shall be punished with imprisonment 
of either description for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 

273. Whoever sells, or offers or exposes for sale, 

as food or drink, any article which has 
fo^or tWnk been rendered or has become noxious, 
or is in a state unfit for food or drink, 
knowing or having reason to believe that the same is 
noxious as food or drink, shall be punished with im- 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

The adulteration mentioned in the two prUeding sections must be 
such as renders it injurious to health. Mixing water with milk, 
sloe leaves with tea, or chicory with coffee would not be punishable. 
It would be otherwise with such compounds as beer doctored with 
stiychnine, spirits mixed with vitriol, cakes coated with red lead, 



ADULTEEATION OF DRUGS. 


161 


and such like poisonous compounds. Where the person charged is him- 
self the party who has directed the adulteration, the fact that the arti- 
cle has been sold, or was manufactured for sale, will be sufficient to 
warrant a conviction. On the other hand where the party is merely 
the vendor of that which has been manufactured by others, some fur- 
ther evidence will be necessary, in order to show that he knew not only 
that there was some adulteration, but also what was the extent, and 
probable consequence of that adulteration. It must be remembered 
that in most cases there are some recognised modes of adulterating 
particular articles of food, which are perfectly well known to the trade, 
and therefore where it is shown that the vendor knew that the article 
was in fact adulterated, it will -in most cases be no very unsafe pre- 
sumption that he had reason to know what the character of the adulter- 
ation was. The knowledge of the adulteration will seldom be capable 
of direct proof. Where the article is in fact adulterated, and where it 
is shown that the vendor purchased it at a price below that for which 
the genuine article could be procured, such knowledge may safely be 
inferred. The presumption would be strengthened if it could be shown 
that the vendor had several articles of the same species on hand, at 
different prices, some adulterated and some not, or adulterated to dif- 
ferent degrees. ® 

Little difficulty can ever be felt where the bad quality of the article 
arises, not from any adulteration which might possibly escape notice, 
but from its own intrinsic defects. As for instance, where unsound 
meat is sold. And, even though the defect has escaped the notice of 
the purchaser, it must be remembered that the seller has generally such 
an accurate knowledge of the qualities of his ware, and of the previous 
history of each particular article, as renders it very unlikely that he 
could be ignorant of any fault of a glaring character. 

274. "Whoever adulterates any drug or medical 

preparation in such a manner as to 
drugs'^**”**'’”* lessen the efficacy or change the ope- 
ration of such drug or medical prepa- 
ration, or to make it noxious, intending that it shall 
be sold or used for, or knowing it to be likely that it 
will be sold or used for any medicinal purpose, as if 
it had not undergone such adulteration, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both. 

275. Whoever, knowing any drug or medical 

preparation to have been adulterated 
^ manner as to lessen its effi- 
cacy, to change its operation, or to 
render it noxious, sells the same, or offers or exposes 
it for sale, or issues it from any dispensary for medi- 

21 
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cinal purposes as unadulterated, or causes it to be 
used for medicinal purposes by any person not know- 
ing of the adulteration, shall be punished with im- 
prisonment of either description for a term whicli 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Under this and the previous Section it is not necessary to show that 
the drug was so adulterated as to render it noxious to life. It is 
sufficient if its efficacy is lessened. The necessity for this enactment 
is obvious enough. All drugs are of a recognised average strength, 
and prescriptions are made up on the understaiulinii: that they possess 
such strength. If however the drug which a ph;»siciau prescribes 
proves to be only half the strength on which he calculated, it may 
prove wdiolly useless, and death may ensue before the error is remedied. 
The act only speaks of the etlicacy of the drug being lessened, or its 
operation changed. It would however be necessary to show that the 
difference iu the drug was of so considerable a character as to make an 
appreciable and important change in its character, and effect. The 
use of the word “ adulterati(ir’ implies the mixture of some foreign 
element. And therefore a merely inferior quality of the same medicine 
will not amount to an adulteration. For instance, there are many dif- 
ferent sorts of cod liver oil, and the same oil prepared in different ways 
may produce different degrees of effect. But if an apothecary, being 
ordered to supply a quart of cod-liver oil for a person in consumption, 
were to send a quart of the most inferior oil of that description, this 
would not be an act indictable under either section, provided the oil, 
however inferior in quality, was genuine of its kind. 

It will be observed that the essence of the offence consists not so 
much in the adulteration, as in the passing the article off as unadulter- 
ated. Any one who chooses may mix anything he likes with any 
medicine, but he must not sell it as if it was unadulterated, nor for the 
purpose of being sold as unadulterated. This must I imagine be 
taken as the meaning of the words “ knowing it to be likely that it 
will be sold as if it had not undergone such adulteuition.'* If a drug- 
gist were to sell a compounded medicine to an apothecary, communi- 
cating exactly its real nature to him, he could not be rendered ciimi- 
nally answerable because the apothecary sold it again as genuine, 
even though his knowledge of the apothecary’s morals made it very 
probable that such might be the result. But it would be very differ- 
ent if it could be shown that he supplied the spurious commodity, by 
mutual understanding, for the purpose of being issued to the world as 
something different. 

276. Whoever knowingly sells, or olfers orexposes 

Sale of any drug ^^r Sale, Or issues from a dispensary 
as a different drug for medicinal purposos, any drug or 
or preparation, medical preparation as a different 
drug or medical preparation, shall be punished with 
imprisonment of either description for a term which 
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may extend to six months, or -with fine which may 
extend to one thousand Rupees, or with both. 

The offence constituted by this Section does not involve the idea of 
any adulteration or inferiority in the substituted medicine. It is suffi- 
cient that it is not in fact what it purports to be. If a chemist were 
to discover a drug which he considered to be just as effective as qui- 
nine, and whicli could be procured for half the price, he would not be 
justified in selling it as quinine, even though it answered precisely the 
same purpose. The fraud consists, not in the injury done, but in the 
false pretence by which persons who suppose that they are using one 
medicine arc forced to use another against their will. 

277. Whoever voluntarily corrupts, or fouls the 

Foniiu<;the water ^^ater of anypublic spring or reser- 
ofapubiicapringor voir, SO as to repder it less fit for the 
reservoir. purposc for which it is ordinarily 

used, shall bo punished with imprisonment of either 
description for a term which may extend to three 
months, or with fine which may extend to five hun- 
dred Rupees, or with both. 

278. Whoever voluntarily vitiates the atraos- 

Making atmos- pl^^re it! any place so as to make it 

phere noxious to noxious to the health of persons in 
general dwelling or carrying on busi- 
ness in the neighbourhood or passing along a public 
way, shall be punished with fine which may extend 
to five hundred Rupees. 

279. Whoever drives any vehicle, or rides on 

Rash driving or way in a manner so rash 

riding on a public Or negligent as to endanger human 
life, or to be likely to cause hurt or 
injury to any other person, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

This is the first of a series of Sections (279 — 289) by which mere 
negligence is made punishable, jipart from any injury actually done. 
It is plain that the essence of the offence consists in the possibility of 
injury, and not in its actual occurrence, as all the clauses contain the 
words “ likely to cause hurt or injury,” or words of a similar nature, 
and the occurrence of actual injury meets with punishment under 
ss. 837 and 338 ; though strangely enough the actual inflicting of hurt 
is liable to a less punishment under s. 337 than the comupsion of the 
same act would be if no hurt resulted. Nor is it necessary that there 
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should be any intention to injure. It is sufficient if the carelessness 
is such as does cause, or is likely to cause injury. 

In order to make a person criminally responsible for negligence, 
the act complained of must appear to be his own personal neglect or 
default. In a civil suit a man is responsible for the acts of his 
servants, but in criminal matters he is not. In a recent case, the 
prisoner was a seller of fireworks. In his absence a fire took place in 
his house, in consequence of which a rocket went off, and caused the 
death of another. It was held that he was not criminally answerable, 
Cockburn, C. J. said ; 

“ The prisoner kept a quantity of fireworks in his house but that alone 
did not cause the fire by which the death was occasioned. It was the super- 
addtd negligence of some one else that caused it. Had the death proceeded 
from the natural consequences of this keeping of the fireworks, as for instance, 
if from the prisoners negligent keeping of them a rocket had gone off in 
spontaneous combustion, and so caused the death, the conviction might have 
been maintained. But here the death was caused by the act of the defen- 
dant p/wathe act of some one else.’^ (Reg, v. Bennet 28 L. J. M. C. 27.) 

The act complained of must also be one whose necessary or natural 
result would be of an injurious character. Therefore I conceive that 
the rule of civil law will apply, that even though there has been negli- 
gence on the pai-t of the defendant, still, if that negligence would 
have been harmless only for equal or greater negligence on the part of 
some one else, no liability arises. In such cases the rule has been 
laid down, that 

“Although there may have been negligence on the part of the plaintiff, 
yet, unless he might, by the exercise of ordinary care, hav'e avoided the 
consequences of defendant’s negligence, he is entitled to recover ; if, by 
ordinarv care, he might have avoided them, he is the author of his own 
wrong. (3 M. & W. 248.) 

Hence where a Steamer ran down a Collier, and the jury found that 
the Steamer showed want of caution in going at too great a speed on 
so dark a night, but the immediate cause of the accident appeared to 
be that the Collier did not exhibit a light as she was bound to do by 
the Admiralty regulation, it was held that no action was maintainable 
against the owners of the steamer. (Dowell v. Steam Navigation 
Company 26 L. J. Q. B. 59, Tuff v. Warman 27 L. J. C. P. 322. 
Ellis V. L. & S. W. Ry. 26 L. J. Ex. 349.) 

The evidence of negligence must always be affirmative and positive. 
It cannot be presumed. The mere fact that an injury has taken place, 
which would not have taken place if the defendant had acted in some 
different way, will be no evidence of negligence, unless he acted 
wrongly and negligently in what he did or left undone. In a very re- 
cent case where a woman was run down by an omnibus, Erie, C. J. 
stated the facts of the case, and the law as follows : — 

“ lathis case it appears that the night was dark, and that there was a 
storm of snow, and foot-passengers crossing the street were bound to be 
extremely cautious in doing so, just as much as the drivers of vehicles were 
bound to drive cautiously. It does not appear that the defendant’s vehicle 
was coming along at an improper speed, but, on the contrary, that there 
was abimdant time at the rate at which the coachman was driving for 
foot’passengeis, if aware of his approach to have slipped backward or for- 
ward) and got clear of his horses— as much time for them to have done that 
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as for the driver to have stopped or got out of their way. The only ground 
suggested for imputing any breach of duty to the driver is, that at the time 
of the accident he was looking round to speak to the conductor ; but that 
he might do for any lawful purpose, and at the time he did so he was driv- 
ing on his proper side of the street, and at a proper speed, and it amounts to 
no affirmative breach of his duty. There appears to be just as much reason 
for saying that the woman negligently ran against the defendant’s horses as 
that the horses were negligently driven against them ; and if they had in- 
jured the horses or the omnibus it might with equal justice have been 
said that they w^re liable for such injury : the ride being, that it is equally 
the duty of foot-passengers when crossing a street to look out for vehicles, 
as it is the duty of the drivers of vehicles to look out for foot-passengers.” 

Williams, J. said ; 

I entirely concur ; and only wish to add that there is another rule as to 
leaving evidence to a jury, which is of the greatest importance, and that is, 
that where the evidence is equally consistent with either negligence or no 
negligence, it is not competent for the judge to leave it to the jury to find 
either alternative, but it must be taken as amounting to no proof at all.” 
(Cotton V. Wood 29 L, J. C. P. 333. See llammack v. White 31 L. J. C. P. 
129.) 

Where the person iigured is in another vehicle, as for instance a 
carriage, railway train, or ship, he is so far identified with the person 
managing that vehicle, that if the accident is brought about by the 
fault of the manager, so that the latter could not complain of it, neither 
can he. (Thorogood v. Bryan 8. C. B. 115.) And so where the 
person injured was a child, who was under the care of a grown person, 
to whose negligence tlic accident was mainly owing, though the de- 
fendant was also in some degree to blame, it was held that no action 
could be maintained in the name of the child, since he was identified 
with the party under whose charge he was, and the latter was so much 
in fault that he could not have sued.” (IVaite v. N. E. By. Com- 
pany, 38 L. J. (^. B. 258.) 

Of course the conductor of a vehicle will always be answerable cri- 
minally, as he would formerly have been answerable civilly, for an in- 
jury resulting to those under his own care through his rashness or 
neglect. 

280. Wlioever navigates any vessel in a manner 

so rash or negligent as to endanger 
of human life, or to be likely to cause hurt 

or injury to any other person, shall be 
punished with imprisonment of either description for 
a term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both. 

281. Whoever exhibits any false light, mark, or 

Exhibition of a J^uoy, intending or knowing it to be 

false light, mark, likely that such exhibition will mislead 
or buoy. navigator, shall be punished with 

imprisonment of either description for a term which 
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may extend to seven years, or with fine, or with both. 

282. Whoever knowingly or negligently conveys, 

Converingperson O'" to be conveycd for hire, any 

by water for hire person by Water in any vessel, when 
yessel is in such a state or so 
loaded as to endanger the life of that 
person, shall be punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 


A ship owner wlio knowingly sends out an nnscaworthy vessel 
will not be liable under this section, (though he will be under s. 
336,) if it sinks carrying with it crew and captain, for they are not 
being conveyed for hire. But he would be answerable if a single 
passenger went to the bottom, or even if nothing wliatevcr happened, 
provided the condition of the ship was, and migid liave been foreseen 
to be dangerous. And I conc^*ive it would be just the same if no 
danger whatever occurred, provided there would have been danger in 
the ordinary course of things. If a ship weie to be sent to China in 
a state which would render it unsafe if bad weather came on, it would 
be no answer, after the event, to show that in point of fact there had 
been a calm the whole way. But a ship may be sca\Yoriliy for one 
voyage, for instance a short coasting expedition, whioh would not be 
seaworthy if sent out across the ocean. (Smith. Merc. L. 3G8.) 


283. Wlioever, by doing any act, or by omitting 
_ , to take order witli any property in his 

struction in a pub- possessioii or uiidei’ liis charge, causes 
tion uaviga. danger, obstruction, or injury to any 
person in any public way or public line 
of navigation, shall be punished with fine which may 
extend to two hundred Rupees. 


Accordingly the erection of telegraph posts, of such dimensions as 
to render the way less commodious than before to the public, was held 
to be an unlawful act and a public nuisance. (Reg. v. United King- 
dom Electric Telegraph Company,. 31 L. J. M. C. 166.) And so, 
the laying down of a tramway in a road was held to be a nuisance, as 
being a substantial obstruction to the ordinary use of the road for 
carriages and horses, and as rendering the highway substantially un- 
safe and inconvenient, although to that paii of the public who used it 
as a tramway, it was perfectly safe, and a great convenience. (Reg. 
V. Train:31 L. J. M. C. 169.) 

Under this Section also, as in all the similar cases, the danger or 
injury must be such as would naturally fbllow from the act. There- 
fore where the facts were, that the defendant being possessed of land 
abutting on a public foot-way, excavated an area in the course of 
building a house immediately adjoining the foot-way, and left it un- 
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protected, and a person walking in the night fell in, the defendant was 
held to be liable ; though in point of law the party who fell in was off 
the road, and was in law a trespasser. (Barnes v. Ward. 9 C. B. 292.) 
But tlie contrary was held where a man made a well in the middle of his 
field through which there was a right of way, and a person straying off 
the path at night fell into it. Martin B, after citing the last case with 
approval, said ; 

“ But when the excavation is made at some distance from the way, and 
the person falling into it would be a trespasser upon the defendant’s land 
before he reached it, the case seem to me to be diflferent. We do not see 
where the liability is to stop. A man going off a road in a dark night and 
losing his way, may wander to any extent. We think the proper and true 
test of legal liability is, whether the excavation be substantially adjoining the 
way.” (Hardcastle v. S. G. lly. Co. 28 L. J. Ex. 13U. Hounsell v. Smith. 
29 L. J. C. P. 2031.) 

The property which creates the nuisance must be under the control 
of the person charged, so as to make it possible for him to remove 
the obstruction or cause of danger. Accordingly, where a ship sunk 
in a navigable river without the fault of the owner, and w^as abandoned 
by him, it was held that he was not answerable either by indictment or 
suit, for any injury that might result from its lying in the bed of the 
river. The Court considered that after shipwreck and abandonment, 
the property ceased to be in the possession and under the control of 
the former owner, and that he was under no obligation to add to his 
existing misfortune by incurring the expense of either raising the 
vessel, or keeping a continual watch over it. (Brown v. Mallctt. 5 
C. B. 599.) 

A question may often arise under this Section as to the respective 
liabilities of the owner and the occupier of property. According to 
the doctrine both of Criminal and of Civil law, the tenant is the person 
primarily liable, where the property in his occupation is a nuisance to 
others, either through an act or an omission on his part. And this 
would be so, even though as between himself and his landlord he was 
under no obligation to repair. In an old case, the defendant was in- 
dicted for not repairing a house standing ruinous upon the highway 
and likely to fall. Just such a case as is pointed to by s. 283. The 
indictment alleged that he was bound to repair, hij reason of the nature 
of his holdhuj , and the verdict found that he was a tenant at will, 
who certainly is not bound to repair, as regards himself and his lessor. 
But the Court held that the statement that he was bound to repair 
by reason of his holding was 

** Only an idle allegation ; for it is not only charged, but found, that the de- 
fendant was occupier, and in that respect he is answerable to the public ; for the 
house was a nuisance as it stood, and the continuing the house in that con- 
dition is continuing the nuis^ince. And as the danger is the matter that con- 
cerns the public, the public are to look to the occupier, and not to the estate, 
which is not material in such case to the public.” (Reg, v. Watts. Salk. 
357) 

So in a case where the charge was that the defendant, the occupier 
of a house, kept his privy in such a state that the soil penetrated into 
his neighbour’s cellar, the Court pithily said, ** he whose dirt it is, 
must keep it that it may not trespass.” (Tenant v. Goldwin. 1 Salk, 
360 .) 



168 


PUBLIC NUISANCE. 


Even acts done by others, not upon the defendants property, nor 
with his permission, if caused by his use of his own property, may be 
the subject of an indictment. For instance, a man established upon 
his land a shooting ground for killing pigeons, in consequence of 
which persons collected in the.neighbourliood to kill the pigeons which 
escaped from his land, and he was indicted and convicted for the nui* 
sance so caused, though there was evidence that he employed persons 
to keep these irregular shooters olf his grounds. Littledale, J. said : 

It has been contended that to render the defendant liable, it must be 
his object to create a nuisance, or else that must bo the necessary and in- 
evitable result of his act. No doubt it was not his object, but I do not agree 
with the other position ; because if it is the probable consequence of his act, 
he is answerable as if it were his actual object.” 

And Taunton, J. said, 

“ It is laid down that all common stages for rope dancers, and all common 
gaming houses are nuisances in the eye of the law, not only because they 
are great temptations to idleness, but because they are apt to draw together 
great numbers of disorderly persons, which cannot but be very inconvenient 
to the neighbourhood. Also it has been holdeti that a commou playhouse 
may be a nuisance if it draw together such a nunibor of coaches or people, 
as prove generally inconveuieut to the places adjacent. The present ia a 
very similar case.” (Rex. v. Moore. 3. B. & Ad. 184. 188.) 

So in this country nautclies, or displays of fire works upon a man^s 
own premises, might be indictable on account of the danger or ob- 
struction caused by them to passers by. 

According to civil law, and a fortiori according to criminal law, the 
landlord is not liable merely because premises in the occupation of a 
tenant, are in such a state as to amount to a nuisance. Where the 
owner of property was sued for not repairing his fences whereby the 
plaintiif was dam^iged, Lord Kenyon, C. J. said, 

“ It is clear that this action cannot be maintained against the owner of 
the inheritance, when it is in the possession of another jierson. It is so 
notoriously the duty of the actual occupier to repair the fences, and so little 
the duty of the landlord, that without any agreement to that effect, the 
landlord may maintain an action against his tenant for not doing so, upon 
the ground of the injury done to the inheritance. And deplorable indeed 
would be the situation of landlords, if they were liable to be harassed with 
actions for the culpable neglect of their tenants.” (Cheotham v. Hampson, 
4 T. K. 318.) 

And so it was held where the action against the owner who was not 
the occupier of the house, was for allowing sewers to remain undrained 
so as to be unhealthy. (Russell v. Shenton, 3 (J. B. 449.) 

On the other hand a person who has created a nuisance upon his 
property while in his possession, cannot free himself from liability mere- 
ly by leasing it out to another. As for instance, if a man were to demise 
a honse^which was in a ruinous and falling state, or which had an^ 
other dangerous or unwholesome nuisance upon it. (R. v. Pedly, 1. 
Ad. & E. 822. Todd v. Flight. 30 L. J. C. P. 21. Draper v. Sperring. 
80 L. J. M. C. 225.) Here the continually recurring evil is the result 
of the acts done or allowed during possession, and whose continuance 
is sanctioned by letting out the premises on which they are, and there- 
fore they will be properly punishable. And so it will be, where the 
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landlord receives back into his possession property upon which a nui- 
sance has been created during; the tenancy, and then lets it out again 
with the nuisance upon it. (Ibid.) For the person who receives a profit 
from the use is answerable for the nuisance (I A. &. E. 827.) A diffe- 
rent question would*arise where the party who created or pcniiitt( d the 
nuisance, sold the property instead of leasing it. Here, according to 
English civil law, his liability would cease, and that of the purchaser be 
substitnted. I'he latter ])ositiou was expressly laid down by Tiillledale, 
J. in one of the cases cited abo\e. (1 Ad. & E. 827 ) Where ho says, 

“ If a nuisance be created, and a man purchases the premises with the 
nuisance upon them, though there be a demise for a term at the time of tlie 
purchase, so that tlie purchaser has no opportunity ofthe removing the nuisance, 
yet by purchasing the reversion, he makes himself lialde for the nuisance.” 

The forincf position seems also to follow from the principle on 
which the responsibility of the landlord is rested, viz., “ that the re- 
ceipt of rent is an upholding and continuing of the nuisance.” (L A. 
& E. 826.) It necessarily follows that one wlio has parted with all 
interest in and power over the land must cease to be answerable in 
respect of it. I conceive that in such a ca^e neither the purchaser nor 
the seller would be cnuiinally liable under s. 2 S3. It is clear tiiat the 
purchaser of ])ro})erly out on lease has it not either “ in his possession 
nor under Ids charge,” and the danger &c. certainly does not arise 
from his “ doing any act or omitting to take order w ith the property/* 
over which he has no control. As regards the seller, the case sup- 
poses that the danger &c. has arisen from acts done or omitted by him 
while the property was iu liis possession. But is there no w ay by 
which he can free himself from his responsibility ? Take the case of 
the owner of a ruinous house, in a public street — can he not safely 
sell it to another without first pulling it down, or putting it into re- 
pairs? When he leases it out to a tenant, then he impliedly sanctions 
the continuance of the nuisance wddeh he has created, and as lie con- 
sents to receive a profit from the property, and does not exercise his 
power as a landlord for the purpose of terminating the nuisance, he 
may fairly be held answerable. But if lie sells the projierty, his coii- 
necliori ivith it is severed, and so ought his risk. Nor wili the inter- 
ests of the public suffer, because they have aUva^s their remedy against 
the actual occupant. 

Again there may arise many questions as to who is the person, iu 
whose possession or under whose charge the property is, or ivas at tlie 
time of the wrongful act. I imagine that these words describe what 
is geiioi'ally known as the occupant of premises. Where the ow ner 
keeps the property in his own hands, he will be the occupant . wdiere 
he puts ill a tenant, the latter will be the occupant, and the occupation 
of servants or agents wdll in either case be the occupation of the 
principal. (Rich. v. Basteiiield, 4 C. B. 783.) So eieii a landlord 
may, under temporary circumstances, be in possession of premises, 
which are leased out, as for instance, if they are given up to him for 
the purpose of executing repairs. (Leslie v. Pounds, 4 Taunt. 649.) 

But although the possession of the servant or agent will be the 
possession of the master, the acts or omissions must be the personal 
acts or omissions of the occupant ^iinself. In one case the captain 
and pilot of a steamer — that is^ the persons in whose possession and 
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charge it was — were indicted for miming down a smack, and it 
appeared that when the steamer started there was a man forward in 
the forecastle to keep a look out, that the accident happened at night, 
when the captain and pilot were on the bridge between the paddle 
boxes, and that no person was forward on the look out at the time. 
Park, J. said, 

** Then the Captain is not responsible in felony. It is the fault of the 
person who ought to be there, and whf» may have disobeyed orders. In a 
criminal case every man is responsible for his own acts ; there must be 
some personal act, these persons may Ikj civilly responsible.” 

At the conclusion of the case a juryman asked, ** Is the captain 
bound to have a person on the look out ?’* 

Alder son, B. answered, 

“ Civilly he is, but not criminally.” (1 Russ. 652.) 

This last answer must be taken with a little explanation, or it may 
be misunderstood. The captain of a ship is bound to take the usual 
precautions to have a person on the look out. If the captain of a 
steamer were to go quietly to sleep, knowing perfectly that there was 
no watch on deck, and that there would be no watch, he would be 
criminally liable, for this would be a direct act of personal misconduct, 
what the judge meant was, that if he had reason to believe that the 
proper precautions were being taken, he would not be answerable if 
those precautions were in fact neglected, without his knowledge. 

Again, who loay be said to be “ in charge’’ of property ? I con- 
ceive, only the person whose duty it is, in consequence of that position, 
to do or refrain from the particular act which is the ground of com- 
plaint. If I put a servant in charge of my house during my absence, 
be will be answerable if he lets off rockets out of the windows, so as 
to frighten the horses of passers-by. But he will certainly not be 
answerable for omissions to repair, which he has neither power nor 
authority to do. 

Again, can a person be said to be in charge of property, because he 
has a parficular duty cast upon him in respect of it ? Bor instance, a 
landlord who is bound to make all repairs in a house, Municipal Com- 
missioners whose duty it is to keep the roads in order ? Civilly the 
landlord and the Commissioners would certainly be liable to any one 
who was injured by their neglect. (Rogers v. Payne, d H. Bl. 350. 
Gibbs V. Trustees of Liverpool Docks. 27 L J. Ex. 321. Ruck v. 
Williams ib. 357. Whitehouse v. Pellowes 30 L. J. C. P. 305. Pen- 
haUow V. Mersey Docks. 30 L. J. Ex. 329.) Criminally, 1 think, tlie 
landlord would not be liable, but that the Commissioners would. 
Upon the latter point, however, I advance my opinion with very great 
diffidence. 

I think a landlord would not be liable merely upon his agreement 
with the tenant. The Civil action rests upon the breach of his duty, 
and upon the ground, that if the party injured were compelled to sue 
the tenant, the latter would have his action against the landlord, which 
would tend to the multiplication of suits. (Per Heath. J, 2 H. Bl. 
351.) The statutory liability ie limited to those who have possession 
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or charge of the property, both of which words seem to me to involve 
tlie idea of custody, and not to refer merely to the power or duty of 
doing acts. 

As regards Municipal Conimissloners, however, Act XIV. of 1856. 
8. 5, expressly enacts that all public streets and roads, and their mate- 
rials, “ shall be vested in and belong to the Commissioners.’’ Then 
as regards the duty cast upon them, s. 9 provides that they 
“ Hhall so far as the public funds at their disposal will admit, from 
time to time cause the public streets and roads to be maintained and 

repaired ; and may also make and keep in repair any footways.” 

Here then we have the roads made the property of the Commissioners, 
and an imperative duty, to the extent of their funds, cast upon them of 
repairing the highways. Now according to English law, a similar duty 
of repair was cast upon the inhabitants of the Parish, and for breach of 
this duty an indictment would lie. No doubt it was also held that no 
indictment would lie against Turnpike Trustees for neglect of the 
roads, but those decisions rested upon the principle that the parties 
properly liable were the inhabitants of the Parish, who were at once 
the owners of the road, and bound at law to repair it. (K. v. Nether- 
thong. 2. B. and Aid. 179 Keg. v. Oxford and Witney 12 Ad. andE. 
427.) It appears to me, then, that under Act XIV of 1856 the Muni- 
cipal Commissioners are placed in the same position as the inhabitants 
of an English Parish were at common law, except that their obligations 
terminate with their funds. It would follow then that under s. 283 
they could be indicted for injury lesulting from their own acts or 
omissions, provided, in the latter cjise, they were shown to have funds 
at their disposal. (Metcalfe v. lletherington, 24 L. J. Ex. 314, 319, 
27 L. J. Ex. 32 1 ) But if the nuisance complained of arose, not 
from any wrongful act or omission of their own, but from the wrong- 
ful act or omission of some person employed by them, and of which 
they had no cognisance, they would not be liable. (Holliday v. St. 
Leonard. 30 C. P. 361.) 

It is certainly to be regretted that neither the framers of the Code 
nor the Law Commissioners should have noticed, either in their illus- 
trations or reports, any of the very important questions to which the 
Sections in this chapter give rise. 

Under all these Sections it wdll probably be held, in conformity 
with the principles of civil law, that much greater caution will be re- 
quired in reference to the general public, than will be called for in re- 
gard to a man’s own servants, who are employed in any occupation of 
danger. Their employment is voluntary, and, from its very nature, 
gives them full notice of all the perils to which they are exposed, and 
of the precautions by winch tliose perils may be avoided According- 
ly where a workman was killed while using a machine for raising weights, 
the evidence being that another and safer mode of raising weights was 
usual, and had been discarded by orders of the defendant, it w^as held 
that the latter was not liable. Pollock, C. B. said, “ A servant cannot 
continue to use a machine he know's to be dangerous at the risk of his 
employer.” (l)ynen v. Leach 26 L. J. Ex. 221.) But it would be 
otherwise if the master bad directly conduced to the injury of his ser- 
vant by any act of personal neglect. As fqr instanoe, where the master 
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was a mirier, and the workman had pointed out that a stone overliang- 
ing the works was dangerous, and likely to fall, and it did fall soon 
after, and killed him. And so in another case, where a miner was 
killed by the fall of a stone upon him while he was being drawn up 
through the sliaft of the mine. There it was found that the stone 
fell, “ by reason of the shaft being in an unsafe state from causes for 
which the master, the defendant, was responsible.” (Cited, 26 L. J. 
Ex. 222. Mellors v. Shaw, 30 L. J. Q. B 333.) 

So persons engaged in a gun powder manufactory, in a chemist’s 
laboratory, or in a druggist’s shop arc expected to know the dangerous 
cliaracter of the articles with which they arc surrounded, and to take 
the proper prcc<iution against them. But if similar commodities were 
loft about in places open to servants, strangers, and the public gene- 
rally, a much greater degree of precaution \AOuld be necessary, in 
guarding against danger, and in gi\ing notice to those who might 
expose tliemselves to risk. 

By s. 33G any rash* or negligent act by wdiieh life or safety is en- 
dangered is punishable. 


284. Whoever docs, with any poisonous sub- 


Negligent conduct 
with I'e^pect to any 
poison on.-, substanoo. 


stance, any act in a manner so rash 
or negligent as to endanger human 
life, or to he likely to cause hurt or 


injury to any other 2 )erson, or knowingly or negli- 
gently omits to take such order v\ith any jioisonous 
substance in his i)ossession as is sufficient to guard 


against any probable danger to human life from such 
poi.sonous substance, sliall be punished with im- 
prisonment of either descrij)tion for a term which may 
extend to six months, or with fine which may extend 


to one thousand Uuj^ees, or with both. 


285. Whoever does, with fire or any combustible 

Ne-'li eiit con rashly or negligent- 

ducw^h' respect l.Y as to endanger human life, or to be 
toany iiieorcoiu- likely to causc Iiui't or injury to any 
other person, or knowingly or ncgli- 
gently omits to take sucli order with any fire or any 
combustible matter in his posse, ssion as is sufficient 
to guard against any probable danger to human life 
from such fire or combustible matter, shall he punish- 
ed with imprisonment of either description for a 
term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both. 
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286. Whoever does, with any explosive substance, 
any act so rashly or negligently as to 
auct^with*^ respect endanger human life, or to be likely 
t.i any explosive causG hurt or iniurv to any other 
person, or knowingly or negligently 
omits to take such order with any explosive sub- 
stance in his possession as is sufficient to guard 
against any probable danger to human life from that 
substance, shall be punished with imprisonment of 
either descri 2 )tion for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 


Negligent con- 
duct with respect 
to any inadiiiiery 
in tlie possefeMon 
or under the charge 
of tho olfeuder. 


287. Whoever does, with any machinery, any 
act so rashly or negligently as to en- 
danger human life, or to be likely to 
cause hurt or injury to any other 
person, or knoivingly or negligently 
omits to take such order with any 
macliincry in his possession or under his care as is 
sufficient to guard against any probable danger to 
liuman life from such machinery, shall be jiunished 
witli imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 


288. Whoever, in pulling down or repairing any 

building, knowingly or negligently 
respect' to”^uliiug omits to take such order with that 
down or rei)airing building as is Sufficient to guard 
u lues. against any probable danger to human 

life from the fall of that building, or of any part there- 
of, shall be punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine which may extend to one thou- 
sand Rupees, or with both. , 

289. Whoever knowingly or negligently omits to 

„ ^ takd such order with any animal in his 

respect S) any ani- possession as IS sufficient to guard 
against any probable danger to human 
life, or any probable danger of grievous hurt from 
such animal, shall be punished with imprisonment of 
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either description for a term which may extend to six 
months, or with fine which may extend to one thou- 
sand Rupees, or with both. 

The principal point to be considered under this section will be the 
knowledge that the defendant had of the danirerons properties of the 
animal. Where the very nature of the animal gives him warning, his 
knowledge will be assumed, as for instance if a person were to choose 
to make a pet of a tiger or a bear. Otherwise express knowledge will 
have to be shown, in order to involve the necessity of unusual caution. 
"Where injury is done by a horse, a bull, or a dog, and it is not shown 
that the animal was peculiarly vicious, or that his vice was known to 
his master, no indietinent could be maintained unless he had neglect- 
ed the ordinary precautions employed by every one who uses such 
animals. (Hainmack v. White 31. L. J. C. P. 129.) 

Where the animal is known to be mischievous, the rule of civil law 
seems to be to infer neirligenee absolutely, from the mere fact that an 
Injury has followed. Where the injury arose from a savage monkey, 
Lord Denman laid down the law as follows ; 

^‘Tho conclusion to be drawn from an examination of all the authorities 
appears to be this ; that a person keeping a mischievous animal, with 
knowledge of its propensities, is bound to keep it secure at hu pent ; and 
that if it does mischief, negligence is presumed, vvithout express averment. 
The negligence is in keeping such an animal after notice.” (May v. Burdett. 
9Q. B. 112) 

It is probable however that the interpretation of tliis section would 
be stricter, as is always the case uhere the doctrine of constructive 
negligence is apjilicd to cnminal law, and that if every proper and 
reasonable precaution laid been taken, no criminal indietinent would 
lie, even though the annual tinaliy escaped, and did damage. A good 
(leal would also turn iijiou the lawfulncas ot the object for which the 
creature was kept. Even if it were legal negligence in a private 
person to keep a tiger for his own amusement, the same doctrine could 
not be applied to the keeper of a government menagerie, if it were, 
such an institution would become impossible. Again it would be a 
different thing, if it could be shown that the animal was justifiably 
kept for purposes of self-defence. Accordingly, where a man got into 
the garden of anotiier by night, and was there injured by a dog, and it 
appeared that the dog was kept for the protection of the garden, and 
was tied up all day, but was let loose at night ; Lord Kenyon said ; 

“ That every man had a right to keep a dog for the protection of liis garden 
or house : that the injury which this action was calculated to redress, was 
where an animal known be mischievous was suffered to go at large, and 
the injury therefore arose from the fault of the owner in not securing such 
animal, so as not to endanger or injure the public ; that here the animal 
had been properly let loose, and the injury had arisen fiom the plaintiffs 
own fault in incautiously going into the defendant^’ garden after it had been 
shut up.” (Bl-ook V. Copeland. 1 Esp. 203.) 

The defendant is only bound to guard against probable danger, that 
is, such danger as may be calculated to arise from the nature of the 
beast i'self. But I conceive that no indictment would lie if an injury 
arose to any one from their own obstinate and foolhardy conduct in 
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venturing too near it, with full knowledge of its qualities. And 
even in civil cases, Lord Denman said, tliat if the injury was solely 
occasioned by the wilfulness of the plaintiff after warning, that might 
be a ground of defence. (9 Q. B. 118.) 

Here also, as I have remarked before, a greater degree of precaution 
will be necessary in dealing with the general public than will be re- 
quired in the case of servants, who take the risk with full knowledge 
of it, A livery stable keeper who knowdngly sent a vicious, untrained 
horse to a customer to ride, without informing him of its qualities, 
would be liable under this section. But he would not be so, if he 
merely put a rough-rider upon the horse’s back to break him in, though 
in feet the man were thrown and killed. 

290. Whoever commits a public nuisance in any 

case not otherwise punishable by this 
Piuiishment for Code, shall be punished with fine 
public nuisance. 'vvhicli may extend to two hundred 

Rupees. 

291. Whoever repeats or continues a public nui- 

sance, having been enjoined by any 
pubUc Servant wlio has lawful authori- 
junotion to discon- ty tO isSUe SUCh injunction not to re- 
tinue. peat or continue such nuisance, shall 

be punished with simple imprisonment for a term 
which may extend to six months, or with fine, or 
with both. 


See Cr. P. C. ss. 62, 63, 303 — 314 ante p. 1 14. 


292. "Whoever sells or distributes, imports or 

Sale &c of ob- hive, or wilfully exhi- 

Bcene tookk bits to public view, any obscene book, 
pamphlet, paper, drawing, painting, 
representation, or figure, or attempts or offers so to 
do, shall be punished with imprisonment of either 
description fora term which may extend to three 
months, or with fine, or with both. 


Exception. This Section does not extend to any 
representation sculptured, engraved, painted, or 
otherwise represented, on or in any Temple, or on 
any car used for the conveyance of idols, or kept or 
used for any religious purpose. 


The word “ obscene” is one of considerable ambiguity. In on* 
sense Hiram Power’s statue of the Greek Slaye, Kubens’ picture of the 
Judgment of Paris, and the works of Martial or Catullus must be con- 
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sidered as obsceae, that is, as capable of exciting sensual feelings. But 
it could not be endured that a shopkeeper should be prosecuted for sell- 
ing the works just mentioned. I conceis^e that the word must be limit- 
ed to those productions whose primary and palpable ])urpose is to 
excite to lust. Whatever may have been the original object of such 
writers as Martial or Ontiillus in their amatory odes, in the present day 
they are bought and read as monuments of a classical age. Nor can 
there be any greater indelicacy than the delicacy of those, who profess 
to find impropriety in some of the noblest works of painting and sculp- 
ture that have descended to our times But, however difficult it may 
be to draw the line in words, the distinction between the two cases 
will always be bold enough. The test will always be, whether pruri- 
ency is the object aimed at by the work in question, and for tlic grati- 
fication of which it is exhibited or sold, or whether such feelings are 
merely the results that may be excited in an ill-regulated mind. 

293. Whoever has in his possession any such ob- 
scene book or.otlior thing as is men- 
sio^STbook tioned in the last preceding Section 
for sale or exhibi- for the purposG of Sale, distribution, 
or public exhibition, sliall be punish- 
ed with imprisonment of either description for a 
term which may extend to three months, or with 
fine, or with both. 


294. Whoever sings, recites, or utters in or near 
„ any public place any obscene song, 

Obscene songs. i i i j 

ballad, or words to the annoyance or 
others, shall be punished with imprisonment of ei- 
eitber description for a term wliicli may extend to 
three months, or with fine, or with both. 


The words of this section, which make it nocessavy that the place 
should be public, and that the act should be to iht annoyance of 
others, seems to point to such open obscenity as would have been 
a nuisance at common law. 

“ It seems an established principle, that whatever openly outrages 
decency, and is injurious to public morals, is a misdemeanour at common 
law.'’ (2 Camp. 90. n.) 

Accordingly to English law, such an act, even if committed imi 
place of public resort, was not indictable if only one person could have 
been annoyed by it, (Arch. 769) and the wording of the present 
section seems to support the same view. 

An omnibus is a public place for this purpose, and so of course 
would a railway train be. (Arch. 769.) 
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CHAPTER XV. 

OF OFFENCES RELATING TO RELIGION. 

295. Whoever destroys, damages, or defiles any 
injuringor defli- place of worsliip, or any object held 

ing api^ of wor- gacied bv anv class of persons, with the 
insult the religion intention of thereby insulting the re- 
of any class. ligion of any class of persons, or with 

the knowledge that any class of persons, is likely to 
consider such destruction, damage, or defilement as 
an insult to their religion, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

296. Whoever voluntarily causes disturbance to 

any assembly lawfully engaged in the 
ligbus^l^mhi”’ performance of religious worship or 
religious ceremonies, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to one year, or with fine, or 
with both. 

29'^, Whoever, wdth intention of wounding the 
feelings of any person, or of insulting 
buTu^oes® &o“ religion of any person, or Avith 
the knowledge that the feelings of 
any person are likely to be wounded, or that the re- 
ligion of any person is likely to be insulted thereby, 
commits any trespass in any place of worship or on 
any place of sepulture, or any place set apart for the 
performance of funeral rites, as a depository for 
the remains of the dead, or offers any indignity to 
any human corpse, or causes disturbance to any per- 
sons assembled for the performance of funeral cere- 
monies, shall be punished with imprisonment of either 
description for a term which may extend to one 
year, or with fine, or with both. 

298. Whoever, with the deliberate intention of 
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wounding the religious feelings of any 
person, utters any word or makes any 
tent to wound the souiid 111 the hearing of that person, 
or makes any gesture in the si^ht of 
that person, or places any object in the 
sight of that person, shall be punished with impri- 
sonment of either description for a term which may 
extend to one year, or with fine, or with both. 

These sections are of so dangerous a character, that it is most neces- 
sary to bear in mind the general exceptions contained in ss. 76-80. 
It is clear that a missionary or teacher, bond fide pursuing his calling, 
could not be indicted for any offence ho might give to others, nor of 
course could a magistrate, who felt it to be his duty to prevent or 
interrupt a religious procession. Nor a Municipal Commissioner or 
Engineer who dug up a burial ground, or threw down a temple, in the 
performance of some public work. Nor a person who did sucli an act 
upon ground which was lawfully bis own, whatever might be the 
olicnce given thereby. 

The original framers of the Code say in reference to s. 298 (p. 50). 

In framing this clause we bad two objects in view ; we wish to allow all 
fair latitude to religious discussion, and at the same time to prevent the 
professors of any religion from ofiering, under the pretext of such discus- 
sion, intentional insults to what is held sacred by others. We do not con- 
ceive that any person can be justified in wounding with deliberate inten- 
tion the religious feelings of his neighbours by words, gesture or exhibitions. 
A warm expression dropped in the heat of controversy, or an argument 
urged by a person not for the purpose of insulting and annoying the 
professors of a different creed, but in good faith for the purpose of vindicat- 
ing his own, will not fall under the definition contained in this clause.’* 

Notwithstanding this explanation the complaints against this Sec- 
tion were numerous, not only from the Missionaries, but from the Com- 
pany’s Judges, one of whom, Mr. Giberne, Judge of the Bombay 
Sudder Court says, “ this clause might, I think, be excluded, for it 
almost amounts to a prohibition of preaching the Gospel.” In com- 
menting upon these criticisms the Commissioners quote the above 
passage, and go on to say, 

“ We imderstand these instances to be mentioned as indicattvo of the 

strictness with which the definition is to be construed, so as not to make 

a person criminally liable for words &c,, wounding the religious feelings of 
another, unless a deliberate intention so to wound his feelings be unequivo- 
cally manifested, as it would be by mere railing and abuse, and by offen- 
sive attacks upon his religion under the pretext of discussion, without any 
argument which an impartial arbiter could possibly believe to have been 
addressed to him in good faith merely for the purj)ose of convincing him 
of the truth. It is hereto be observed, that it is not the imj)re8sion 

of the offended party that is to be admitted to decide whether 

the words uttered deserve to be considered as insulting, and whether 
they were uttered with the deliberate intention of insulting; these are 
points to be determined upon cool and calm consideration of the circum- 
stanc^ lythe judge. The intention to wound must be delibm^ate, that is, not 
conceived on the sudden in the course of discussion, but premeditated. It 
must appear, not only that the party, being engaged in a discussion with 
another on the subject of the religion professed by that other, in the course 
of the argument consciously used \yords likely to wound his religious feel- 
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inga, but that he entered into the discussion with the deliberate purpose o£ 
BO offending him. In other places in the Code a party is held j^mlty if he 
causes a certain effect, the causing of which is an offence, intenmng to cause 
that effect, 09 * knowing that his act was likely to cause iL Here there is a 
marked difference ; altho’ the party uttering offensive wor^ might be 
conscious at the moment of uttering them that they were likely to wound 
the feelings of his audience, yet if it were apparent he uttered them 
on the spur of the occasion, in good faith, simply to further his argu- 
ment — that he did not take advantage of the occasion to utter them 
ill juirsuance of deliberate purpose to offend — he would not wo think, 
be liable to conviction under s. B98. If, however, a party were to force 
himself upon the attention of another, addressing to him, an involuntary 
hearer, an insulting invective against his religion, he would, we conceive, 
fall under the definition, for the reasonable inference from his conduct 
would be, that he had a deliberate intention of wounding the religious feelings 
of his hearer.” (Second Report, 1847, s. 252.) 

I have thought it important to give the above extracts at consider- 
able length, as showing what was really meant by those to whom we 
are indebted for this clause. At the same time I cannot but feel 
most apprehensive of the effect of a Section, which requires so much 
explanation, and is susceptible of so many refined distinctions. 


CHAPTER XVI. 

OF OFFENCES AFFECTING THE 
HUMAN BODY. 

OF OFFENCES AFFECTING LIFE. 

299. Whoever causes death by doing an act with 
- , , ... the intention of causing death, or with 

the intention oi causing such bodily 
injury as is likely to cause death, or with the know- 
ledge that he is likely by such act to cause death, 
commits the offence of culpable homicide. 

Illustrations, 

{a) A lays sticks and tui’f over a pit, with the intention of thereby 
causing death, or with the knowledge that death is likely to be thereby 
caused. Z, believing the ground to be firm, treads on it, falls in and is 
killed. A has committed the offence of culpable homicide. 

(b) A knows Z to be behind a bush, B does not know it. A, in- 
tending to cause, or knowing it to be likely to cause Z’s death, induces 
B to fire at the bush. B fires and kills Z. Here B may be guilty of no 
offence ; but A has committed the offence of culpable homicide. 

A, by shooting at a fowl with intent to kill and steal it, kills B, 
who is behind a bush ; A not knowing that he was there. Here, al- 
though A was doing an unlawful act, he was not guilty of culpable homi- 
cide, as he did not intend to kill B, or to cause death by doing an act 
that ho know was likely to cause death. 
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This section onlr speaks of acts done, but by s. 32 (ante p. 
16) words which refer to acta done are extended to illegal omissions, 
unless the contrary appears from the context. The Code as originally 
drawn (s. 294) included in the definition of culpable homicide the case 
of a person who “ omits what he is legally bound to do.” As illus- 
trations were given the cases of a hired guide who deserted a traveller 
in a jungle, where he dies ; a person legally bound to supply food to 
the mother of a suckling child, who omits to do so, knowing that the 
mother’s death may result, and the mother survives, but the child dies, 
and of a person who keeps another in wrongful confinement, and being 
in consequence bound to supply him with every thing necessary for 
his life, omits to procure medical advice for him, knowing that he is 
likely to die for want of it. In commenting upon this Section the 
Commissioners give the following as further instances of their meaning. 

A omits to tell Z that a river is swollen so high that Z cannot safely at- 
tempt to ford it, and by this omission voluntarily causes Z’s death, this is 
murder, if A is a peon stationed by authority to warn travellers from at- 
tempting to ford the river. It is murder, it A is a guide who had contracted 
to conduct Z. It is not murder, if A is a person on whom Z has no other 
claim than that of humanity.” 

A savage dog fastens on Z. A omits to call off the dog, knowing that if 
the dog be not called off it is likely that Z will be killed, Z is killed. This 
is murder in A, if the dog belonged to A, inasmuch as his omission to take 
proper order with the dog is illegal, (s. 289.) But if A be a mere passer by 
it is not murder.” (Report 1837, p. 55.) 

It is curious that the Code as at present framed contains no in- 
stances of illegal omissions amounting to culpable homicide. Of course 
the absence of such illustrations does not affect the force of the law, 
since I conceive that the united effect of the present Sections 299 
and 32 is exactly the same as that of tlie old Section 294 as quoted 
above. 

Where death follows from an illegal omission, the quality of the 
crime will depend upon the antecedent probability that death would 
follow. If the circumstances constitute such a case of imminent dan- 
ger that death must certainly, or in all probability result, the offence 
will be murder ; (s. 300) if otherwise, only culpable homicide. For 
instance, if a woman left her child, a young infant, at a gentleman’s 
door, or other place, where it was likely to be soon found and taken 
care of, and the child died in consequence, it would only be culpable 
homicide. But if the child was left in a remote place, such as a 
barren plain, or a jungle, and death ensued, this would be murder. 
(Reg. V. Walters, C. and M. 164.) 

It must not, however, be supposed that every omission, or even every 
improper omission, is punishable as illegal. In a recent case before the 
Court of Criminal appeal in England, the facts and law were stated as 
follows by Erie. C. J. 

“ The fax^s of the case are, that the prisoner did not take ordinary 
care to TOocure the aid of a midwife when her daughter was in child- 
birth, The consequence was that the daughter died. Was the not ask- 
ing for that aid a breach of duty for which she is responsible in a Cri- 
minal Court ? We must take it, that if the prisoner had used ordinaiy 
care she could have procured the aid of a midwife. But the person 
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who calls in a midv^fe usually pays for her assistance. Tliere is no 
proof here that the prisoner had any means at her disposal for the pur- 
pose of paying the midwife. The prisoner cannot, I think, be held 
criminally responsible for not asking for that aid. I cannot find that 
this case comes within the principle of any of the cases that have been 
cited. In cases of imprisonment, when the persons themselves are 
helpless, the duty of rendering necessary assistance to them is cast on 
those who have charge of them. The like principle applies to the caso 
of children, who are helpless on account of their tender years. The 
case of an apprentice, where a duty of maintenance is imposed by law 
or contract, is also distinguishable from the present. Here the 
daughter of the prisoner was quite beyond the age of childhood. I 
cannot find any authority for saying that there w-as such a breach of 
duty on the part of the prisoner as rendered her liable to conviction for 
manslaughter.” (Reg. v. Shepherd, 31. L. J. M. C. 102.) 

Even if it had been shown that the prisoner had, in fact, had money 
of her own sufficient to defray the midwife’s charges, it would, I con- 
ceive, have made no difference. There is no legal obligation upon any 
one to spend money in charity. It may be inhuman, but it is certainly 
not illegal to allow a beggar to starve, or a sick man to die for want of 
medical advice. 

Under ss. 460— 492 breaches of contract, or illegal omissions, are 
punishable, whether any injury follow^s from the omission or not. 

The crime of culpable homicide, as defined above, only exists in cases 
where the act is done with the intention of causing death, or with the 
knowledge that death is likely to ensue. No provision seems to be 
made for that most ordinary form of culpable homicide, known to the 
English law as manslaughter, ,where the death is unintentional, but 
arises from such a degree of negligence as the law deems to be criminal. 
(Reg. V. Hughes. 26 L. J M. C. 202.) Such are the cases which occur 
constantly in England, where engine drivers are indicted for deaths 
caused by their carelessness in disregarding signals. Here there is 
obviously no intention to cause death, or any accident at all. Such 
also are the common cases of accidents arising from gross carelessness 
in the use of fire-arms. 

“ Thus if one fire a gun, though loaded with powder only, in the streets of 
a crowded city, and a passenger is killed by its bursting, or by the wadding, 
or by a piece of metal or stone, which has, unknown to the person firing, 
been placed in the gun, he is guilty of culpable homicide ; for to fire at 
all, in such a situation, was a reckless and dangerous act. The same 
rule holds if one lire a -gun so near a high road as to endanger persons passing 
at the time, though it is done in pursuit of game only.” (Alison Cr. L. 114. 
see Arch. 527.) 

It will be observed that the illustration (r) in the text gives no hint 
as to the situation of the bush, which may have been in the heart of a 
jungle, or on the side of the liigh road, for all that we are told about 
it. In the latter case the ollence would be culpable homicide by the 
law both of England and Scotland, and it seems strange that it should 
not be expressly made so by this Code. The provisiont of the 
previous chapter, and of ss. 336, 337, seem principally to refer to acts 
wbicli endanger life, not to acts wdiich take it away, and the maximum 
punishment, viz., six months imprisonment and fine, seems most inad- 
equate to a serious case of negligence followed by death. 8. 388 ira- 
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poses a penalty of two years imprisonment and fine, where grievous 
hurt has followed from rashness or negligence, and it is provitled by 
Act XVIII of 1862 s. 14 that a person indicted under ss. 336 — 338 
sliall not be entitled to an acquittal because the act charged has re- 
sulted ill death. It would therefore be possible in such a case to in- 
dict for the oflfence of negligently causing grievous hurt, but this 
seems a clumsy contrivance. 

The Code as originally framed contained an express clause, (s. 304) 
that any person who causes death “ by any act or illegal omission, 
which act or omission was so rash or negligent as to indicate a want 
of due regard for human life” should be liable to two years imprison- 
ment, and fine. Under that Code such acts were not regarded as culpa- 
ble homicide, though the definition of that crime was even wider than 
it is now. It would appear then that they are still excluded from the 
definition. Why the clause just referred to was left out, I do not 
know. I am not aware of any other Section, which fills its place. If 
so, death by negligence is a case of a crime overlooked, which will 
therefore be punishable under the old criminal law. (See p. 2.) 
A few remarks upon the old law will therefore be of use. 

The negligence which causes death must as I have shown above (ante 
p. 104) be the personal neglect or default of the defendant himself. But 
where an Engineer left an engine in charge of a boy, who told him he 
could not manage it, and in consequence of its mismanagement a loss 
of life took place, this was held to be manslaughter ; for it was an act 
of personal misconduct on the part of the Engineer. (Beg. v. Lowe. 
3 C. & K. 123.) 

The same question often arises in cases of death by medical treat- 
ment. Where a person, who had been in the habit of acting as a mid- 
vrife, tore away part of the prolapsed uterm, supposing it to be a part 
of the placenta^ and was indicted for murder, Lord Ellenborough, 
C. J. said ; 

“ There has not been a particle of evidence adduced which goes to convict 
the prisoner of the crime of murder, but still it is for you to consider whether 
the evidence goes as far as to make out a case of manslaughter. To substan- 
tiate that charge, the prisoner must have been guilty of criminal misconduct, 
arising either from the grossest ignorance, or the most criminal inattention. 
One or the other of these is necessary to make him guilty of that criminal 
negligence and misconduct, which is essential to make out a case of man- 
slaughter. It does not appear that in this case there was any want of atten- 
tion on his part ; and from the evidence of the witnesses on his behalf, it 
appears that he had delivered many women at different times, and from this 
he must have had some degree of skilL” (1 Russ. 497.) 

So where the prisoner, who was a publican and agent for the sale 
of Morison’s pills, was indicted for manslaughter, by administering a 
large quantity of those pills to the deceased. Several medical men 
gave as their opinion that medioine of the violent character, of which 
the pills were composed, could not be administered to a person in the 
state in which the deceased was without accelerating his death. Lord 
Lyndhurst, C. B. said, 

“ I agree that in these cases there is no difference between a licensed phy- 
sician or surgeon, and a person acting as physician or surgeon without a 
license. In either case, if a party, having a competent degree of skill and 
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knowledge, makes an accidental mistake in his treatment of a patient, through 
which mistake death ensues, ho is not thereby guilty of manslaughter ; but if, 
where proper medical assistance can be had, a person totally ignorant of the 
science of medicine takes on himself to administer a violent and dangerous 
remedy to one labouring under disease, and death ensues, in consequence of 
that dangerous remedy having been so administered, he is guilty of man- 
slaughter." (1 Russ. 604.) 

And to the same effect were the remarks of Bayley, B. in another 
case, where he said, 

“ I consider that will be sufficient to make it manslaughter. As 

for instance, if 1 have the tooth-ache, and a person undertakes to cure it 
by administering laudanum, and says, * I have no notion how much will be 
sufficient,’ but gives me a cup full, which immediately kills me. Such per- 
sons, acting with rashness, will, in my opinion, be guilty of manslaughter. 
With respect to what has been said about a willing mind in the patient, it 
must be remembered that a prosecution is for the public benefit, and the 
willingness of the patient cannot take away the offence against the public. 
To my mind it matters not whether a man has received a medical education 
or not ; the thing to look at is, whether, in reference to the remedy he has 
used, and the conduct he has displayed, he has acted with a due degree of 
caution, or whether on the contrary, he has acted with gross and improper 
raahness, and want of caution. I have no hesitation in saying for your 
guidance, that if a man be guilty of gross negligence in attending to his 
j)atient, after he has applied a remedy, or of gross rashness in the application 
of it, and death ensues in consequence, he will be liable to a conviction for 
manslaughter." (1 Russ. 5U2.) 

As to the observation of Bayley, B. in the above passage, that “ the 
willingness of the patient cannot take away the offence to the public,’’ 
I may refer to the commentary on ss. 87 — 92. (ante pp. 52—54.) It 
will be observed that by s. 52, the words “ good faith” are defined as 
involving “ due care and attention.” Now wherever there has been due 
care and attention the result, however fatal, can never be culpable liomi- 
cide. Therefore the law as laid down by Bayley, B. will not be affected 
by those sections. 

Under English law, even where the deceased has voluntarily done 
the act, which caused his death, it will still be culpable homicide, if it 
was done from an apprehension of immediate violence. As for in- 
stance, where on being attacked, he threw himself into a river, or 
jumped out of a window, provided the apprehension w^as well ground- 
ed and justified by the circumstances. And so it was held to be cul- 
pable homicide in a case where the prisoner committed an assault upon 
the deceased while he was on horseback, and pursued him as he was 
riding away, upon which the deceased spurred his ho4te, and was 
thrown by it, and killed. (1 Russ. 489. Arch. 517.) The principle in 
all these cases is, that a person who is attacked has a right to make 
his escape, by every possible means, and if his death happens from the 
means to which he is ^riven, the person by whose unlawful act he is 
compelled to such extremity is responsible for the consequence. But 
the violence threatened must be such as would fairly warrant the step 
taken. A man would not be justified in leaping out of a window to 
avoid having his ear boxed. On tlie other hand his conduct should 
be considered with rcfei-ence to the state of excitement and alarm in 
which he was at the moment, and not as if he had time to deliberate 
what on the whole would be most prudent. But where the prisoners 
were indicted for the murder of two boys, and it appeared that the de- 
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ceased having allowed their cattle to stray on the prisoner’s fields, were 
pursued by the latter, and fled towards the river, in which they were 
found drowned the next day ; it was held that no crime, under the 
circumstances, was established. (I. M. Dig. 167, s. 434.) 

Under s. 299 the above class of cases seems to be excluded. That 
section appears to assume that the death is caused by the act of the ac- 
cused, and by an act which he intended, or knew to be likely, to cause 
death. This can hardly, without great straining, be said of a death 
which results entirely from the voluntary and unforeseen act of the de- 
ceased himself, and which would never have happened from any act done 
or intended to be done by the prisoner. The principle of English law is 
completely different. An English Jurist looks rather to the character 
of the act. than to the intention with which it is done, and holds that 
death resulting from the negligent performance of a lawful act, or from 
any performance of an unlawful act, must at the very least be culpable 
homicide, whatever were the intentions of the agent. 

So far was this principle carried that it was held that where a 
person engaged in an unlawful act, undesignedly killed a man, the 
killing would be murder of the unlawful act were a felony, and culpa- 
ble homicide if only a misdemeanour. 

“ If a man shoot at another’s poultry; with intent to steal them, and by ac- 
cident kill a man, it is murder ; if without such intent, it is manslaughter ; 
the act of shooting at the i)oultry being imlaw^iil, but not felonious.” 
(Arch. 326.) 

This was certainly pushing the principle to the borders of the ludi- 
crous. Such a case is expressly decided by Illustration (c) not to be 
even culpable homicide. {Ante. p. 179) and see the Report of 
1836 pp. 63—65. 

Explanation 1. A person who causes bodily in- 
jury to another who is labouring under a disorder, 
disease, or bodily infirmity, and thereby accelerates 
the death of that other, shall be deemed to have 
caused his death. 

Explanation 2. Where death is caused by bodily 
injury, the person who causes such bodily injury shall 
be deemoil to have caused the death, although by 
resorting to proper remedies and skilful treatment 
the death might have been prevented. 

It is also murder where the prisoners Imv^ inflicted a wound 
which renders necessary a surgical operation, as for instance an ampu- 
tation, and the party sinks under the effect of it. (3 M. Dig. 127, § 174.) 
And conversely, if a man be wounded, and the wound turn to a gan- 
grene or fever, for want of proper applications, or from neglect, and 
the man die of the gangrene or fever ; or if it becomes fatal from the 
refusal of the partj to submit to a surgical operfition ; in either case the 
crime of murder is complete, for it is the act of the prisoner which has 
brought the other into a position in which his death is natural and 
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likely. But where the wound would not have caused death, but it is 
brought on by improper applications, this, according to English law, 
was considered not to be murder, for the death started from a com- 
pletely diffgrent source, and was not the result of the act done. (Arch. 
617, Mad. F. U. 355 of 1855.) The original framers of the Code, 
however, considered that the question of murder or no murder would 
turn, not upon the cause of the death, but the object of the wound, 
and give the instance of a person interested in the death of a young 
heir giving him a slight wound, knowing that the ignorant and unskil- 
ful treatment of those around him would cause it to terminate fatally, 
and intending such a result. (Report 1837. p 58.) The subsequent 
Commissioners agree with them that such a case, if it could be proved, 
ought to be treated as murder, and that it would come under the de- 
finition of the offence. They considered the case, however, so impro- 
bable, that they expressed themselves as 

“ Doubtful of the propriety of putting it as a case within the definition, 
(s. 299) for fear of its leading to a latitude of construction which, under 
some supposed analogy, might include predicaments quite Jjeyond its scope.’* 
(Ist lieport 18fG. § 250—253.) 

Of course the want of an illustration in no way takes from the 
meaning of the Law. 

Explanation 3. The causing of the death of a 
child in the mother’s womb is not homicide. JBut it 
may amount to culpablo homicide to cause the death 
of a living child, if any part of that child has been 
brought forth, though the child may not have 
breathed or been completely born. 

Causing the death of a child in the womb is punishable under s. 815. 
The Crim P. C. s. 171 provides that 

“ It shall be the duty of the Officer in charge of a Police Station, on receiv- 
ing notice or information of the unnatural or sudden death of any person, im- 
mediately to give intimation to the nearest Magistrate, and to proceed to the 
place where the body of such deceased person is, and there in the presence o£ 
two or more respectable inhabitants of the neighbourhood, to make inquiry 
and rejxjrt the apparent cause of death, describing any mark of violence 
which may be found on the body, and stating m what manner or by what 
weapon or instrument such mark appears to have been inflicted. The re- 
port shall be signed by such Police Officer and other persons, dr by so many 
of them as shall concur therein, and shall be forthwith forwarded to the Ma- 
gistrate. When there may be any doubt regarding the cause of death, such 
Police Officer shall forward the body with a view to its being examined by 
the Civil Surgeon, if the ^te of the weather and distance will .admit of its 
being so forwarded without risk of putref action on the road. In the Presi- 
dencies of Madras and Bombay, it shall be the duty of the Head of the Vil- 
lage in like manner to make the inquiry and report as aforesaid.” 

300. Except in the cases hereinafter excepted. 
Murder Culpable homicide is murder, if the act 

“ by which the death is caused is done 

with the intention of causing death, or — 

24 
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kindly. If it is done with the intention of causing 
such b^ily injury as the offender knows to be likely 
to cause the death of the person to whom the harm 
is caused, or — • 

^rdly. If it is done with the intention of causing 
bodily injury to any person, and the bodily injury 
intended to be inflicted is sufficient in the ordinary 
course of nature to cause death, or — 

Athly. If the person committing the act knows that 
it is so imminently dangerous that it must in all pro- 
bability cause deatl), or such bodily injury as is likely 
to cause death, and commits such act without any 
excuse for incurring the risk of causing death or such 
injury as aforesaid. 

Illustrations, 

(a) A shoots Z with th(3 intention of killing him. Z dies in conse- 
qnoiiec. A commits murder. 

(h) A , knowing that Z is labouring under such a disease that a blow 
is likely to cause hiKS dcatli, strikes him ^dth the intention of causing 
bodily injury. Z dies in consequence of the blow. A is guilty of mur- 
der, although the blow might not have been sufficient in the ordinary 
course of nature to cause the death of a peraon in a sound state of 
health. But if A not knowing that Z is lalxiuring mider any disease, 
gives him such a blow as would not in the ordinary coui’se of nature kill 
a i)erson in a sound state of health, here A, although he may intend to 
cause bodily injury, is not guilty of murder, if he did not intend to 
cause death, or such bodily injury as in the onlinaiy course of nature 
would cause death, 

(c) A intentionally gives Z a sword-cut or club-wound sufficient to 
cause the death of a man in the ordinary course of nature. Z dies in 
conscipience, ITero, A is guilty of murder, although he may not have 
intended to cause Z’s death. 

(d) A without any excuse fires a loaded cannon into a crowd of per- 
sons and kills one of them. A is guilty of murder, although he may 
not have had a premeditated design to kill any particular individual. 

These words constitute an explanation of the nile that killing will 
be murder, when it is done with malice, express or implied. 

Express malice is often proved by showing previous enmity, an ex- 
pressed intention to injure, or preparations made for that purpose. 
But far less than that will be sufficient. As!*^ayley, J., said on one 
occasion. 

“Malice in common acceptation means ill-will against a person, but in 
its legal sense it means a wrongful act, done intentionally, without just cause 
or excuse. If I give a perfect stranger a blow likely to produce death, I do 
it of malice, because I do it intentionally and without just cause or excuse.” 
(Bromage v. Prosser, 4 B. & C. 255.) 

And SO in another ease, Lord Campbell, C. J. sajd. 
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Maliee, in the legal accopUtion of the word, is not confined to personal 
spite against individuals, but consists in a conscious violation of the Ihw, to 
the prejudice of another.’^ (9 Cl. & F. 321.) 

This beipg so, the prosecutor is not bound to prove malice, or any 
facts beside the death. The law presumes every homicide to be mur- 
der, until the contrary a])t3ears, and it is for the defendant to give in 
evidence such facts and circumstances as may prove the homicide to be 
justifiable, or excusable, or that at most it only amounted to culpable 
homicide. (Aich. 51't.) Nor is this opposed to the well-known 
maxim, that every man is presumed to be innocent, till he is shown to 
be guilty. The law will assume that the prisoner is innocent of the 
deaths till he is shown to have caused it, but then the presumption as 
to his intention is turned the other way. (ante p. 53.) 

Therefore homicide has been held to be murder, even wlierc the pri- 
soner had in words professed an intention not to cause death. As for 
instance in a case where, 

“It turned out in ovidence, that a father and son were both concerned 
in an assault, and the father having seized the deceased, and holding him 
fast, called to his son, ‘ to come and pay well, but spare the Ufc the son, 
with a cudgel, having beat the mau so severely that he died, the father 
had sentence of death. So also in another case, where it appealed that the 
accused had discovered an abstraction by the decea^ed of a sum (»f money, 
with which she had been entrusted, and he had declared his resolution ‘to 
beat her so as just to leave life in her.’ He beat her at intervals accord- 
ingly and the woman died next day, for wdiich he was condemned and exe- 
cuted.” (Alison. Or. L. 3.) 

Excepton. 1. Culpable homicide is not murder if 

When culpable offender, whilst deprived of the 

liomioide is not power of self-coiitiol by grave and 
murder. sudden provocation, causes the death 

of the person who gave the provocation, or causes 
the death of any other person by mistake or accident. 

The above exception is subject to the following 
provisoes ; — 

First. That the provocation is not sought or vo- 
luntarily provoked by the offender as an excuse for 
killing or doing harm to any person. 

Secondly. That the provocation is not given by 
anything done in obedience to the law, or h}'^ a public 
servant in the lawful exercise of the powers of such 
public servant. 

For instance, nothing can well be more galling than for a man to 
have his house entered by a Sheriff’s bailiff, and possibly to have his 
very bed taken from under a sick wife. Hut such provocation would 
not mitigate his guilt if he killed the Sheriff’s officer ; and it w'ould 
make no difference that the proceedings which terminated with arrest 
were all fraudulent, or even illegal, provided the warrant under which 
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ihe officer acted was a valid warrant, and provided lie acted under it 
in a legal manner. But the mere fact that an officer is lawfully 
authorised to do one act does not protect his unlawful acts, so as to 
deprive a person who assails him in anger at such unlawful acts, of 
tlie plea of provocation. As the Commissioners say, (1st Beport 
1846. s. 277.) 

“We apprehend that grave ])ro vocation given by anything done under 
cover of obedience to law, or under cover of its authority, or by a public ser- 
vant, or in defence, in excess of what is strictly warranted by tne law, in 
point of violence, or as regards the means used, or the manner of using 
them, and the like, would be admissible in extenuation of homicide under 
this clause. For example, take the case of Wat. Tyler referred to in the 
note to this chapter. (Report 1836, p. 60.) Here was a public officer, a 
tax-gatherer, who came ‘to exercise. his lawful powers’ in that capacity, 
but doing so in a manner unwarranted and highly offen.sive, Tyler was ex- 
cited to ‘violent passion,’ and in his rage killed him on the spot. The 
Commissioners upon this say, ‘ so far, indeed, should we be from ranking 
a man who acted like Tyler with murderers, that we conceive that a judge 
would exercise a sound discretion in sentencing such a man to the lowest 
punishment fixed by the law for manslaughter.’^ 

Thirdly. That the provocation is not given by 
anything done in the lawful exercise of the right of 
private defence. 

Explanation. Whether the provocation was grave 
and sudden enough to prevent the offence from 
amounting to murder, is a question of fact. 

Illustrations, 

(a) A, under the influence of passion excited by a provocation given 
by Z, intentionally kills Y, Z’s child. This is murder, inasmuch as the 
provocation was not given by the child, and the death of the child was 
not caused by accident or misfortune in doing an act caused by the 
provocation. 

(/>) Y gives grave and sudden provocation to A. A, on this provo- 
cation, fires a pistol at Y, neither intending nor kiiovdng himself to be 
likely to kill Z, who is near him but out of sight. A kills Z. Here A. 
has not committed murder, but merely culpable homicide. 

(c) A is lawfully arrested by Z, a bailiff. A is excited to sudden 
and violent passion by the arrest, and kills Z. This is murder, inas- 
much as the provocation was given by a thing done by a public servant 
in the exercise of his powers. 

(d) A appears as a witness before Z, a Magistrate. Z says that he 
does not believe a word of A*s deposition, and that A has perjured 
himself. A is moved to sudden passion by these words, and kills Z. 
Tins is murder. 

(e) A attempts to pull Z’s nose. Z, in the exercise of the right of 
piivate defence, lays hold of A to prevent him from doing so. A is 
moved to sudden and violent passion in consequence, and kills Z. This 
is murder, inasmuch as the provocation was given by a thing done in 
the exercise of the right of private defence. 

(/) Z strikes B. B is by this provocation excited to violent rage. 
A, a by-stander, intending to take advantage of B’s rage, and to cause 
him to kill Z, puts a knife into B’s hand for that purpose. B kills 
Z with the knife. Here B may have committed only culpable homir 
cide, but A is guilty of murder. 
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It is not to be supposed that any amount of provocation will reduce 
the offence of murder to culpable homicide. There must be some pro- 
portion between the provocation and the resentment. As explained 
abovt “ the provocation must be grave and sudden enough to prevent 
tlic offence from amounting to murder/' Ihe violence used must not 
be *‘in a cruel or unusual manner." 

Where the prisoner, who had killed his wife, pleaded in his defence 
that she had administered some medicine to him, which caused a noise 
in his stomach when empty, he was sentenced to death. (8 M. Dig. 
Ill, § 51.) 

Hence, where a park-keeper, having found a boy stealing wood, tied 
him to a horse’s tail, and dragged him along the park, and the boy 
died of the injuries he thereby received, this was held to be murder. 
So weie two soldiers forced their way into a public house, when it 
\vas closed at night, and one killed the landlord who w^as struggling 
to get them out, this was held to be murder, because the landlord had 
a right to put them out of the house. (Arch. 523.) 

On the other hand, where the provocation has been very violent, 
killing even with a deadly weapon, has been held to be merely culpable 
homicide. Where, some provoking words being used by a soldier to 
a woman, she gave him a box on the ear, and the soldier immediately 
gave her a blow with the pummel of his sword on the breast, and then 
ran after her, and stabbed her in the back, this was at first deemed 
murder ; but it appearing afterwards, that the blow given to the sol- 
dier was with an iron patten, and drew a great deal of blood, the of- 
fence was holden to be only culpable homicide. (Arch. 522.) 

It will be observed that the doctrine of Mahometan law which justi- 
fies the slaying of an adulterer, when caught by the husband in the 
very act, is not confirmed here. The rule will therefore be that which 
has always prevailed in the English and IScotch law, by which a death 
under such circumstances is considered as unlawful, but in consequence 
of the gravity of the provocation is treated as being only culpable 
homicide, and not murder. (Arch. 523. Alison Cr. L. 113.) 

According to the law of England, France, and America provocation 
by words or gestures alone cannot be sufficient to reduce the crime of 
killing intentionally, or with a deadly weapon, below that of murder. 
(1 Kuss. 580.) I'pon this point however the framers of the Code say, 

“Wo greatly doubt whether any good reason can be assigned for this dis- 
tinction. It is an indisputable fact that gi'oss insults by word or gesture 
have as great a tendency to niov'e many ptrsons to violent passion, as dan- 
gerous or painful bodily injuries. Nor does it appear to us that passion ex- 
cited by insult is entitled to less indulgence than passion excited by jiain. 
On the contrary, the circumstance that a man resents an insult more than a 
wound is anything but a proof that he is a luau of a peculiarly bad heart.” 

Accordingly they draw special attention to the fact, that under these 
sections words and gestures are put upon the same footing as any 
other provocation. (Report 1837, p. 59.) 

The later Commissioners assent to this reasoning, remarking that, 

“A discreet judge would properly rejett the plea of provcKJatiou by in- 
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suiting woi^ds in one case, while he would as properly admit it in another, 
according as the pai’ty might be shown to belong to a class sensitive to in- 
sults of this sort or otherwise.” (1st Keport 1846, s. 271.) 

Lastly, in all cases where the plea of provocation is set up, it ft es- 
sential to prove that the act was committed under its influence ; — not 
merely, it must be observed, under the effect of the resentment occa- 
sioned by the injury, but in the heat of blood which renders a man 
unfit to judge of the character of his acts, or their consequences. Even 
in the case of a detected adultery, if the injured husband kill the para- 
mour deliberately, and upon revenge, after the fact and sufficient cool- 
ing time, this would undoubtedly be murder. (1 lluss. 525.) Where 
the murder was committed with a knife, which the prisoner had got 
after the blow was inflicted upon him by the deceased, and they had 
some conversation, and walked together before the stabbing by llie 
prisoner, Tindal, C. J. told the Jury that, 

‘ ‘ The question for them was, whether the wound was given by the pri- 
soner while smarting under a provocation so recent and so strong, that he 
might not be considered at the moment the master of his own understand- 
ing ; or whether there had been time for the blood to cool, and for reason 
to resume its seat before the wound was given. That in determining this 
question, the most favorable circum.stance for the prisoner was the shortness 
of time between the original quarrel and the stabbing ; but, on the other 
hand, the weapon was not at hand when the quarrel took place, but was 
sought for from the distance. It would be for them to say whether the 
prisoner lijwi shown tliought, contrivance and design, in the mode of possess- 
ing himself of the weaj)on, and again replacing it immediately after the blow 
was struck ; for the exercise of contrivance and design denoted rather the 
jiresence of judgment and reason, than of violent and ungovernable passion.” 
(1 Hubs. 520 ;) the prisoner was found guilty of murder. 

As to mistake, accident, legal justification, and self-defence, see 
ante pp. 37, 40, 30, 61—65. 

Exception 2. Culpable homicide is not murder if 
the offender, in the exercise in good faith of the right 
of private defence of person or property, exceeds the 
power given to him by law, and causes the death of 
the person against whom he is exercising such right 
of defence, without premeditation, and without any 
intention of doing more harm than is necessary for 
the purpose of such defence. 

Illustration. 

Z attempts to horse-whip A, not in such a manner as to cause grie- 
vous hurt to A. A draws out a pistol. Z persists in the assault. A 
believing in good faith that he can by no other means prevent himself 
from being horse-whipped, shoots Z dead. A has not committed mui- 
der, but only culpable homicide. 

Exception 3. Culpable homicide is not murder, 
if the offender, being a public servant, or aiding a 
public servant acting for the advancement of public 
justice, exceeds the powers given to him by law, and 
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causes death by doing an act which he, in good faith, 
believes to be lawful and necessary for the due dis- 
charge of his duty as such public servant, and with- 
out ill-will towards the person whose death is caused. 

Exce/ption 4. Culpable homicide is not murder, 
if it is committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quarrel, 
and without the offender having taken undue advan- 
tage, or acted in a cruel or unusual manner. 

Explanation. It is immaterial in such cases which 
party offers the provocation or commits the first 
assault. 

Exception 5. Culpable homicide is not murder 
when the person whose death is caused, being above 
the age of eighteen years, suffers death, or takes the 
risk of death with his own consent. 

Illustration. 

A, by instigation, voluntarily causes Z, a pci’son under eighteen 
years of age, to coiniiiit suicide. Here^ on account of Z’s youth he was 
incapable of giving consent to his own death ; A has therefore abetted 
murder. 


Hence n duel, fairly carried out, will now, if death results, only be 
culpable homicide. Formerly it would have been murder. (Arch, 520 ) 
]lut if any unfair advantage were taken, as for instance if either party 
were to fire before the signal was given, or were to live off more shots 
than were allowed, this would be murder, for in such a case a grt ater 
risk is imposed upon the otlicr party than he had undertaken to bear. 


301. If a person, by doing any thing which he 
„ , , , , . intends or knows to be likely to cause 

cide by causing the death, comiuits Culpable lioniicide, by 

othe^han their causiug the death of any person whose 
poll whose death death he neither intends nor knows 
was intended. ^ himself to be likely to cause, the cul- 
pable homicide committed by the offender is of the 
description of which it would have been, if Ije had 


caused the death of the person whose death he intend- 
ed or knew himself to be likely to cause. 


Accordingly where the prisoner intending to kill the husband of a 
woman, with whom he was carrying on an adulterous intrigue, way- 
laid him in the dusk, but by mistake killed a third party who came 
along the road, he was convicted of murder and hung. (3 M. Dig. 
125, § 160, and See Mad. F, U. 194 of 1851.) 
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By the common law of England it was necessary that death should 
follow within a year and a day after the stroke, or other cause of it, 
(1 Hale 428.) This rule is not retained in the present code. As a 
matter of evidence however it would possibly be acted on, as it is liardly 
fair to say that an injury has caused death, when the death does not 
supervene for upwards of a year. This is ample time in all ordinary 
cases, and the result of a different rule would be, tliat a party who had 
intlicted upon another an injury which permanently weakened his 
health, might be indicted for murder if the injured man died ten years 
afterwards. 

Lord Hale lays it down as a rule, never to convict any person of 
murder or manslaughter, unless the fact were proved to be done, or at 
least the body found dead, and he mentions a case in which a man was 
executed for the murder of another, who afterwards returned from sea, 
(2 Hale 290.) And accordingly, where a woman was indicted for the 
murder of her bastard child, and it appeared that she had been seen 
with the child at 6 P. M., and arrived at another place without it about 
8 P. M., and the body of a child was found in a river, near which she 
must have passed, but it could not be identified as her child, and the 
evidence was rather the other way ; it was held that she was entitled to 
an acquittal ; the evidence rendered it probable that the child found 
was not her’s, and with respect to that which really was her child, the 
prisoner could not by law be called upon, either to account for it, or 
to say where it really was, unless there was evidence to show that it 
was really dead. (1 lluss. 568.) And so it was held by the Madras 
P. U. in several cases reported, p. 251 of 1851, 257 of 1852, and 
209 of 1854. In the last case Mr. J. Morehead said, 

“ Two men are said to have been murdered. 1st, For this act no cause 
is shown; 2d, no dead bodies have been discovered,’* 

** The bones produced before the Court, and which I presume are the 
same said to have been pointed out by the 3rd prisonei*, are declared by the 
medical officer not to be human bones. It wull thus be seen that no evi- 
dence as to the corpus delicti exists. It may be, that the parties alleged to 
have been murdered are not forthcoming, but further than this there is no 
evidence ’^ (And see Mad. F, U. 107 of 1856.) 

On the other hand convictions have been sustained, though the body 
was not found, where there wte very strong direct evidence to the 
murder, or where the evidence, though it fell short of actual identifi- 
cation of the body, led almost conclusively to the belief that something 
found was the body. 

Thus, where the prisoner, a mariner, was indicted for the murder of 
his Captain at sea, and a witness stated that the prisoner had proposed to 
kill the Captain, and that the witness being afterwards alarmed in the night 
by a violent noise, went upon deck, and there observed the prisoner take 
the Captain up and throw him overboard into the sea, and that he was not 
seen or heard of afterwards ; and that near the place on the deck where 
the Captain was seen, a billet of wood was found, and that the deck and 
part of the prisoner’s dress were stained with blood ; the Court, though they 
admitted the generel rule of law, left it to the Jury to say, upon the evi- 
dence, whether the deceased was not killed before his body was cast into the 
sea; and the Jury being of that opinion, the prisoner was convicted, and 
(the conviction being unanimously approved of by the Judges) was after- 
wards executed,” (1 Russ, 667.) 
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So in the following case, decided at Bombay. 

The prisoner was convicted of murder on evidonco which proved that 
he was last seen with the deceased, dragging him along by the hair, with a 
drawn sword in his hand ; that about ten days afterwards a skeleton was 
found in the direction the prisoner was seen dragging the deceased, with 
the skull severed from the body, and some articles of wearing aj>parel were 
also found near the skeleton, which were identified as the property of the 
deceased ; that the ])risoner had absconded, and hU mistress deiK)sed that 
he admitted to her that he had killed the deceased.” (3 M. Dig. 127, § 170 ) 

And so in Madras, wliere a man was charged with the murder of his 
child, it appeared that he left his hut accompanied by her, that he 
reached his mother-in-law’s hut without her, aud there made a violent 
attack upon several of the iuraates. 

** The ]»risoner, on the ftdlowing day, delivered himself up to the Police, 
confessed his crime, and pointed out where the remains of his child, and 
the ornaments it had upon its body would be found. On inquiry they 
were found in the place indicated, but the time that had elapsed rendered 
it imi)ossible to identify the bones, from which the flesh had beea apparent- 
ly devoured by wild beasts.” 

« The Court of F. U. confirmed the conviction, hut remarked that the 
record would have been more complete, as to the bones discovered being 
those of the murdered cliild, had they been submitted to the inspection and 
examination of the ZilUh Surgeon.” (Mad. F. U. 273 of 1851 ) 

302. Whoever commits murder 

Punishment for shall be punished with death, or trans- 
murder. portation for life, and shall also be lia- 

ble to fine. 

It is hardly necessary to observe that no statute of limitations exists 
ill criminal law. But where prisoners ivere convicted of murders, 
committed 19 and 13 years ago, the Court remitted the extreme 
penaliy of the law, considering that it was not called for as a public 
example, (Mad. F. U. 196 of 1851, 226 of 185 2.) 

“Upon an indictment for murder, the Jury may find the person charged 
with the olfcncc not guilty of murder, bub guilty of culpable homicide not 
amounting to murder.” (Act XVlll of 11^2 s. 11.) 

“ Upon an indictment for the murder of a child, the Jury may find the 
person iinlictcd not guilty of murder, but guilty of intentionally concealing 
or endeavouring to conceal tbo birth of such child under s. 818 of the liidiau 
Penal Code.” (Ibid. s. 12.) 

runishnient for ^^3. Whocver being under sen- 
murder by tt life tcncc of transj)ortation for life, commits 
coimot. murder, shall be punished with death. 

304. Whoever commits culpable homicide not 

ruuiebment for amounting to murder, shall be punish- 
cuii^abie homicide .Gcl With transportation for life, or im- 
prisonment of either description for a 
terni which may extend to ten years, 
aud shall also be liable to fine, if the act by Avbich 

25 
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the death is caused is done with the intention of 
causing death, or of causing such bodily injury as is 
likely to cause death ; or with imprisonment of either 
description for a term which may extend to ten years, 
or with fine, or with both, if the act is done with the 
knowledge that it is likely to cause death, but with- 
out any intention to cause death, or to cause such 
bodily injury as is likely to cause death. 

305. If any person under eighteen years of age, 

Abetmentofsui- any insane person, any deliriousperson, 

cideofcLUdor in- any idiot, or any person in a state of 
sane person. intoxication, commits suicide, whoever 
abets the commission of such suicide, shall be punish- 
ed with death or transportation for life, or imprison- 
ment for a term not exceeding ten years, and shall 
also be liable to fine. 

306. If any person commits suicide, whoever 

abets the commission of such suicide 
eukid^**** shall be punished with imprisonment 
of either description for a term which 
may extend to ton years, and shall also be liable 
to fine. 

307. Whoever does any act with such intention 

or knowledge and under such circum- 
^^Attempttomur- g^^nces that if he by that act caused 
death he would be guilty of murder, 
shall be punished with imprisonment of either des- 
cription for a term wMch may extend to ten years, 
and shall also be liable to fine ; and if hurt is caused 
to any person by such act, the offender shall be liable 
either to transportation for life, or to such punish- 
ment as is hereinbefore mentioned. 

lllustrcUiom. 

(а) A shoois at Z with intention to kill him, under such circum- 
stances that, if death ensued, A would be guilty of murder. A is liable 
to punishment under this Section. 

(б) A, with the intention of causing the death of a child of tender 
years, exposes it in a desert place. A has committed the offence de- 
fined by this Section, though the death of the child does not ensue. 

(c) A, inten^ng to murder Z, buys a gun and loads it. A has not 
yet committed the offence. A fires the gun at Z. He has committed 
the offence defined in the Section ; and if by such firing he wounds 2^ 
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he is liable to the punishment provided by the latter part of this 
Section. 

(d) A, intending to murder Z by poison, purchases poison and mixes 
the same with food which remains in A’s keeping ; A has not yet com- 
mitted the offence defined in this Section. A places the food on Z’s 
table, or delivers it to Z’s servants to place it on Z’s table A has com- 
mitted the offence defined in this Section, 

308. Whoever does any act with stich intention 

Attempttocom- or knowledge and under such circum- 

mit culpable boiui- stances, that if he by that act caused 
death he would be guilty of culpable 
homicide not amounting to murder, shall be punish- 
ed with imprisonment of either description fora term 
which may extend to three years, or with fine, or 
with both ; and if hurt is caused to any person by 
such act, shall be punished with imprisonment of 
either description for a tenii Avhich may extend to 
seven years, or with fine, or with both. 

Ill iist ration, 

A, on grave and sudden provocation, fires a pistol at Z, under such 
circumstances that if he thereby caused death he would be guilty of 
culpable homicide not amounting to murder. A has committed tho 
offence defined in this Section. 

309. Whoever attempts to commit suicide, and 

does any act towards the commission 
of such offence, shall be punished with 
simple imprisonment for a term which 
may extend to one year, and shall also be liable 
to fine. 

This section, and the general section against attempts to commit a 
crime, which stands at the end of the Code (s 611), are very vague, 
since they neither explain what is an atlempt, nor what is “an act 
done towards the commission of an offence.’* In one sense a man at- 
tempts a thing whenever he sets about doing it. So any act which is 
one of the series by wliicli the offence is ultimately to be carried out, 
and which is done for the purpose of carrying it out, may be said to be 
an act towards its commission. This however would lead to results too 
absurd to be intended. For instmice, if a man intending to commit a 
burglary at Salem were to start by train from Madras, with the neces- 
sary implements in his pocket, would this be criminal under s. 511 ? 
If with the intention of committing suicide, he purchased a phial of 
prussic acid, would this be criminal under s. 309 ? If so the criminal- 
ity would be just the same, though the very next hour he abandoned 
his intention, and returned to Madras by the next train, or devoted 
his prussic acid to the flavouring of puddings. I conceive that the 
attempt must mean jsomething beyond the mere stage of preparation, 
and must involve an entrance upon the actual subject matter of the of- 
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fence. That the attempt must have arrived at some act, which, if not 
prevented or stopped short, would in itself be an offence. So I im- 
agine that the act done towards the offence must be either an illegal 
act, or at all events something which may, if something does not take 
place, lead of itself to injury. Take for instance the illustrations 
(c) and {d) to s. 307. The purchase and loading of the gun in one 
case, and the mix.ing of the poison in the other, are merely prepara- 
tory attempts, which of themselves can do no harm to any one. The 
actual crime is not yet commenced. But the firing of the gun at Z 
is an illegal act. So the placing the poisoned food on his table is, at 
the very least, an act which may, if not prevented, lead to fatal conse- 
quences. 

Hence where a baker, who had a contract to supply bread to the 
poor of a parish, was paid on handing in tickets representing a parti- 
cular amount as having been supplied, and he fiirnislicd a smaller 
amount, and then sent in tickets for the full weight, it was held that 
he might be indicted for attempting to obtain money by false pretences. 
The Court said, 

“ The mere intention to commit a misdemeanour is not criminal. Some 
act is required, and we do not think all acts towards committing a misde- 
meanour indictable. Acts remotely leading towards the commission of the 
otfenco are not to be considered as iittemjits to commit, but acts iininediately 
connected with it are ; and if in this case after the credit with the relieving 
officer for the fraudulent overcharge, any further sto]> on the }>art of the de- 
fendant had been necessary to obtum payment, as the making out of a further 
account, or producing the vouchers to the boanl, we should have thought 
that the (obtaining cre<lit in account with the relieving officer would not have 
been sufficiently proximate to the obtaining the money. Hut on the state- 
ments in tills case no otlier act on tJie part of the tlefeiulant would have been 
required It was the last act depending uiion himself towards the ])ayment 
of the money, and tlicrefore it ought to be considered as an attempt.” (Ueg. 
V. Eagletou. 24 L. J. C. 158, ICG.) 

So where the servant of a contractor who was sent to deliver meat, 
put a false w^eight into the scale, with the intention of appropriating 
the (liiference, but was detected in the act, it was ludd that he was 
rightly convicted of an attempt to steal. Erie, C. J. said, 

“ The several steps which were faiken by the prisoner brought the act 
of larceny close up to com})letion. The prisoner had the cliarge of the meat. 
He prepared the false weight, he handed over the false quantity aa and for 
the true quantity, going through the form of delivering the proj)er eight, 
and ho ke)>t back the sniqdus meat. The beginning of the asportation was 
all that remained to be done to coui]»lcte the larceny. There was evidence 
therefore of a safficientb" proximate act to coiistituto an attempt to steal.” 
And Jilackburn J. said, 

“ The mere buying a pistol with intent to murder would not be evidence 
of an attenijit to murder. But in this case no one can doubt that unless the 
transaction had been interrupted as it was, the prisoner would have actually 
earned away the meat. (Reg. v. Chcesemaii 81 L. J. M. C, 89 Reg. v. Cam, 
81 L. J. M.O. 88.) 

310. Whoever at any time after the passing of 
Thug shall have been habitually 

associated with any other or others, for 
,the purpose of committing robbery or child stealing 
by means of or accompanied with murder, is a Thug. 
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311. Whoever is a Thug shall bo punished with 
transportation for life and shall also 

Punishment. •. i* *, i , « 

be liable to fine. 


As to the jurisdiction over Thugs. See C. P. C. .=. 32. 


OP THE CAUSING OF MISCARKIAGE, OF INJURIES TO 
UNBORN CHILDREN, OP THE EXPOSURE OF INFANTS, 
AND OF THE CONCEALMENT OF BIRTHS. 

312. Whoever voluntarily causes a woman with 
child to miscarry, shall, if- such mis- 
riage!'**"*^ misear- carriage bo not caused in good faith 
for the purpose of saving the life of 
the woman, be punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both ; and if the woman be 
quick with child, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to seven years, and shall also bo liable to fine. 

Evpl'Xiia‘iaii. A woman who causes herself to 
miscarry is within the moaning of tliis Section. 


313. Whoever commits the offence defined in the 


C.iiiHiii^misean i- 
without wo- 
iiiau’s consent. 


last })receding Section without the 
consent of the woman, v/hether the 
woman is quick with child or not. 


shall be punished with transportation for life, or with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable 


to fine. 


314. Whoever with intent to cause the miscar- 

Dcith caused by ^ woiiian with child, does any 

an act dime with act which causcs the death of such 


Avoman, shall bo punished wdth impri- 
sonment of either description for a 
term which may extend to ten yeai’s, and shall also 


If act done with- 
out woman’s con- 
sent. 


be liable to fine ; and if the act is done 
without the consent of the woman, 
shall bo punished either with trans- 


portation for life, or with the punishment aboA'e- 
mentioned. 
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injuries to CHU.DUEN. 


Explanation. It is not essential to tbis offence that; 

the offender should know that the act is likely to 
cause death. 

315. Whoever before the birth of any child does 

any act with the intention of thereby 
teutto^^rTveut a preventing that child from being born 
child being bom alive, or causing it to die after its 
todl“IfterS! birth, and does' by such act prevent 
that child from being born alive, or 
causes it to die after its birth, shall, if such act be 
not caused in good faith for the purpose of saving 
tJie life of the mother, be jiunislied with imprisonment 
of either description for a term which may extend to 
ten years, or with fine, or with botli. 

Under English law, if a child is born alive, bnt dies by reason of the 
potion or bruises which it received in the womb, from a person who admi- 
nistered the potion, or inflicted the bruises for the purpose of procuring a 
miscarriage, it would be murder, unless the act of procuring a miscarnago 
w’as, under the circmnstf^nccs of the case, lawful. (Arch. 517.) 

316. Whoever does any act under such circum- 

stances. that if he thereby caused death 
ota'‘^cL.£n ho would be guilty of culpable homi- 
child by an act cide, aiid does by such act cause tlie 
pabTeLomnlide.'^' death of a quick unborn child, shall 
be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

HlvMmtion, ^ 

A, knowing’ that he is likely to cauMe the death of a pregnant woman, 
doe.s an act which, if it caused the death of the woman, would amount 
to culpable homicide The woman is injured, but does not die ; but the 
death of an unborn (]uickcliild with which she is pregnant is thereby 
caused. A is guilty of the offence defined in this Section. 

317. Whoever being the father or mother of a 

Ex sure and Under the age of twelve years, 

abani^nment oTa or having the care of sucli child, shall 
child under twelve gxpose Or Icave such child in any place 

person having care With the intention ot wliolly abaiidoii- 
ing such child, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 

Explanation. This Section is not intended to pre- 
vent the trial of the offender for murder or culpable 
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homicide as the case may be, if the child die in con- 
sequence of the exposure. 

318. Whoever by secretly burying or otherwise 
Concealment of disposing of the dead body of a child, 
birth by secret dis- whether such child die before or after 
posai of dead body, or during its birth, intentionally con- 
ceals or endeavours to conceal the birth of such 
child, shall be punished with imprisonment of either 
description for a term which may e.xtend to two 
years, or with fine, or with both. 

See Act XVIII of 1862. s 12 ante p. 193. 


OK HURT. 


Hurt. 


said 


319. Whoever causes 'bodily pain, 
disease, or infix'mity to any person is 
to cause hurt. 


Grievous hurt. 

Firf^. 


320. The follouing 
only are designated as 
Emasculation. 


kinds of Imrt 
“ grievous — • 


Secondly. Permanent privation of the sight of 
cither eye. 

Thirdly. Permanent privation of the hearing of 
either ear. 

Foitrihly. Privation of any member or joint. 

Fifthly. Destruction or permanent impairing of 
the powers of any member or joint. 

Sixthly. Permanent disfiguration of the head or 
face. 


Seventhly. Fracture or dislocation of a bone or 
tooth. 


Eighthly. Any hurt which endangers life, or 
which causes the sufferer to be, during the space of 
twenty days, in severe bodily pain, or unable to fol- 
low his ordinary pursuits. 

Where a man was so much injured that he had to go to hospital, but 
left it perfectly cured on the twentieth day after the hurt, it was held 
that this day would count as one of the twenty days during which he 
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had been unable to follow his ordinary pursuits. (Reg. v. Shaik Baha- 
dur. per Scotland C. J, 2nd Madras Sessions 1862.) 

321. Whoever does any act with the intention of 

thereby causing hurt to any person, 
i^°hurt the knowledge that he is likely 

thereby to cause hurt to any person, 
and does thereby cause hurt to any person, is said 
“ voluntarily to cause hurt.” 

322. Whoever voluntarily causes hurt, if the 

hurt which he intends to cause or 
iiJtnevo^shurt!' knows himself to be likely to ca,use is 
grievous hurt, and if the hurt which he 
causes is grievous hurt, is said “voluntarily to cause 
grievous hurt.” 

Explantion. A person is not said voluntarily to 
cause grievous hurt, except when he both causes 
grievous hurt, and intends or knows himself to bo 
likely to cause grievous hurt. But he is said volun- 
tarily to cause grievous hurt if, intending or knowing 
himself to be likely to cause grievous hurt of one 
kind, he actually causes grievous hurt of another kind. 

Illustration. 

A, intending or knowing himself to be likely permanently to disfigure 
Z’s face, gives Z a blow which does not periiianeritly disfigure Z’s face, 
but which causes Z to suffer severe bodily pain for the space of twenty 
days. A has voluntarily caused grievous hurt. 

I have already frequently drawn attention to the maxim that a man 
is assumed to inteml the natural consequences of his acts. Where 
grievous hurt actually is inflicted, the ouns of proving that it was not 
intended will lie upon the prisoner, and wlicrc the weapon used was 
sucli as necessarily must inflict grievous liurt, he will not be allowed to 
rebut this presumption. (See Ante pp. 75, 101.) 

The word “ voluntarily’’ is defined by s. 39. {Ante 18.) It 
will be observed that the only thing which has to be considered under 
that definition, is the state of the prisoner’s mind at tlie moment the 
net is committed. If he then intended, or knew that he was likely, 
to cause grievous hurt, the suddenness of the intention will be im- 
material. A voluntary act is not to be confounded with a premedi- 
tated act. In a recent case, a prisoner was indicted for a common 
assault, and also for maliciously inflicting grievous bodily liarm. 
1 he jury found that he was ‘‘ guilty of an aggravated assault, but 
without premeditation, and that it was done under the influence of 
passion.” Ihe Court held that this was a sufficieut verdict of guilty 
upon the more serious charge. They said. 
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** It has also been contended that the finding that the act was done with- 
out premeditation, and under the influence of passion, negatives the malice, 
and BO disproves the charge of maliciously inflicting grievous bodily harm. 
But that is not so. It is quite sufficient, in point of law, to justify this 
conviction, if the act was done intentionally, though without premeditation, 
and under the influence of passion.” (Reg. v. Sparrow. 30 L. J. M. (j. 45.) 


323. Whoever, except in the case provided for 
T. • 1 . X r tv Section 334, voluntarily causes 

Punishment for , , n i *11 • 

voluntarily cans- IlUlt, Shall 06 pUlllSlied With impri- 

inghurt. sonment of either description for a 

term which may extend to one year, or with fine 
which may extend to one thousand Rupees, or with 
both. 


Upon an indictment for voluntarily causing grievous hurt, or for volun- 
tarily causing hurt to any person, or for an offence under ss. 336—338 of the 
Indian Penal Code, the person iiidictetl shall not be entitled to be acquitted 
upon the ground that the hurt caused the death of the |>erson injured, or 
that the person indicted was guilty of culpable homicide.” (Act XV III of 
1862. s. 14.) 

324. Whoever, except in the case provided for 

^ by Section 334, voluntarily causes 

inghurt by danger- hurt by means ol any instrument for 
means* *^^'***^ shooting, stabbing, or cutting, or any 

instrument which, used as a weapon 
of offence, is likely to cnuse death, or by means of 
fire or any heated substance, or by means of any 
poison or any corrosive substance, or by means of any 
explosive substance, or by means of any substance 
which it is deleterious to the human body to inhale, 
to swallow, or to receive into the blood, or by means 
of any animal, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, or with fine, or with both. 

325. Whoever, except in the case provided for by 

„ . , ^ , Section 335, voluntarily causes griev- 

Punishment for , , i i i i ‘ii • 

voluntarily causing OUS llUrt, shall DG puilishccl With IDl* 

grievous hurt. prisonment of either description for a 
term which may extend to seven years, and shall also 
be liable to fine. 

See Act XVIII of 1862. s. 14 supra. 

326. Whoever, except in the case provided for by 

26 
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^ Section 335, voluntarily causes OTiev- 

iiig grievous hurt ous hurt Dj means 01 any instrument 
shooting. Stabbing, or cutting, or 
any instrument which, used as a wea- 
pon of offence is likely to cause death, or by means 
of fire or any heated substance, or by means of any 
poison or any corrosive substance, or by means of 
any explosive substance, or by means of any sub- 
stance which it is deleterious to the human body to 
inhale, to swallow, or to receive into the blood, or 
by means of any animal, shall be punished with 
transportation for life, or with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

327. Whoever voluntarily causes hurt for the pur- 
pose of extorting from the suflcrer, or 
inl^'hurtTo Extort from any person interested in the suf- 
property or tocon- ferer, anv propei’ty or valuable security, 
act. or of constraining the sunerer or any 

person interested in such sufferer to do anything 
which is illegal, or wliich may facilitate the commis- 
sion of an offence, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


328. Whoever administers to, or causes to be 


Causing hurt by- 
means of ])oisou, 
&c., with intent to 
commit an offence. 


taken by any person, any poison or 
any stupefying, intoxicating, or un- 
wholesome drug or other thing, with 
intent to cause hurt to such person, or 


with intent to commit or to facilitate the commission 


of an oflence, or knowing it to be likely that he will 
thereby cause hurt, shall be punished wnth imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


Tn a recent case under a similar English Statute, where it appeared 
that the prisoner bad administered a drug to a female with intent to 
excite her sexual passions, in order that he might have connection 
with her, the conviction was affirmed. (Reg. v. Wilkins 31 L. J. M. 
C. 72 .) But the offence of administering a drug is not committed, 
where the accused has merely procured the drug at the request of 
another, who took it herself, although the drug was given to her with 
the knowledge that it would be taken, and for that purpose. (Reg. 



VOLUNTARILY CAU^SING HURT. 


203 


V, Frefcwell, 31 L. J. M. C. 145.) Nor, as I conceive, could it be 
said under sucb circumstances, that the accused had caused it to be 
taken. Romeo might have been indicted under this section, but not 
the Apothecary. 

329. Whoever voluntarily causes grievous hurt 
for the purpose of extorting from the 
ing grievous hurt suftevcr, Or irom any person interested 
to extort projierty, suffercr, anv property or valu- 

or to constrain to - . ^ ^ i ' • j i 

an illegal act. able sccunty, or ot constraining the 
sufferer or any person interested in 
such sufferer to do anything which is illegal, or which 
may facilitate the commission of an offence, shall be 
punished with transportation for life, or imjirison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


330. Whoever voluntarily causes hurt for the pur- 
pose of extorting from the sufferer, or 

Voluntarily cans- J, ^ . j. j • xi j? 

ing hurt to extort troiu any person interested m the sut- 
confession, or to ferer, any coiifessioii or any information 

compel restoration ^ t i . i- p 

ofproi>erty. wliich may lead to tlic detection oi an 
offence or misconduct, or for the pur- 
pose of constraining the sufferer or any person inter- 
ested in the sufferer to restore or to cause the resto- 
ration of any property or valuable security, or to sa- 
tisfy any claim or demand, or to give information 
which may load to the restoration of any property 
or valuable security, shall be punished with impri- 
sonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 


Illicstratio7is. 

(a) A, a police officer, tortures Z in order to induce Z to confess 
that he committed a crime. A is guilty of an offence under tins 
Section, 

(&) A, a police officer, tortures B to induce him to point out where 
certain stolen property is deposited. A is guilty of an offence under 
this Section. 

{c) A, a revenue officer, tortures Z in order to compel him to pay 
certain arrears of revenue due from Z. A is guilty of an offence under 
this Section. 

(d) A, a Zemindar, tortures a ryot in order to compel him to pay 
bis rent. A is guilty of an offence under this Section. 

331. Whoever voluntarily causes grievous hurt 
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for the purpose of extorting from the 
ing °^evous "hurt Sufferer, or from any person interested 
to extort confession, in the sufferer, any confession or any 

or to compel resto- • n i* i ^ i i i ii 

ration of property, mtormation which may lead to the 

detection of an offence or misconduct, 
or for the purpose of constraining the sufferer or any 
person interested in the sufferer to restore or to cause 
the restoration of any property or valuable security, 
or to satisfy any claim or demand, or to give infor- 
mation which may lead to the restoration of any pro- 
perty or valuable security, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable 
to fine. 


332. Wliocvor voluntarily causes hurt to any 

„ , ., person being a public servant in the 

Volnutanlycaua- i it 

ing hurt to deter discharge ot his duty as such public 
gubhcservantfrom servant, or witli inteiit to prevent or 
* deter that person or any other public 

servant, from discharging his duty as such public 
servant, or in consequence of anything done or at- 
tempted to be done by that person in the lawful dis- 
charge of his duty as such public servant, shall be 
jiunished with imprisonment of either description for 
a term which may extend to three years, or with 
fine, or with both. 

333. Whoever voluntarily causes grievous hurt 
. to any person being a public servant 

ing grieTOu'/ "hurt discharge of his duty as such 

todeterpubiicsor- public Servant, or with intent to pre- 

vant from his duty. , i ± ,1 , ,1 

vent or deter that person or any other 
public servant from discharging his duty as such 
public servant, or in consequence of anything done 
or attempted to be done by that person in the lawful 
discharge of his duty as such public servant, shall be 
punished with imprisonment of either description for. 
a term which may extend to ten years, and shall also 
be liable to fine. 

334. Whoever voluntarily causes hurt on grave 
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Voluntarily caus- sudden provocation, if he neither 

ing hurt on provo- intends nor knows himself to be likely 
cation. cause hurt to any person other than 

the person who gave the provocation, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to one month, or with fine which 
may extend to five hundred Rupees, or with both. 

335. Whoever causes grievous hurt on grave and 
r, sudden provocation, if he neither in- 

hurt on provoca- tencis nor KHOws niiuseli to be likely 
to cause grievous hurt to any person 
other than the ‘ person who gave the provocation, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to four years, 
or with fine which may extend to two thousand Ru- 
pees, or with both. 


Explanation. The last two Sections are subject 
to the same provisoes as Exception 1, Section 300. 

33 1). Whoever does any act so rashly or negli- 
gently as to endanger human life or 
aef which porsonal safety of others, shall be 

govs life or the puiiisliod with imprisonment of either 
otiiers.'^^ description for a term Avhich may ex- 

tend to three months, or with fine 
which may extend to two hundred and fifty Rupees, 
or with both. 


Accordingly it was lit Id that a person who sends an article of a 
dangerous nature by a carrier was bound to take reasonable care that 
its nature should be communicated to those who had to carry it. 
And where a vessel containing nitric acid nas so tlelivered without 
express notice of its contents, and it burst, and injured the carrier, 
the sender was lield to be resjionsible for the consequences. (Farraut 
V. Barnes. 31 L. J! C. P. 137.) 

See Act XYIII. of 1863. s. 14. ante p. 201. 

337. Whoever causes hurt to any person by 
doing any act so rashly or negli- 
to endanger human life, or 
dancers life or the the personal Safety of others, shall be 
othCTs.*^ punished with imprisonment of either 

description for a term which may ex- 



206 


WRONGFUL RESTRAINT. 


tend to six months, or with fine which may extend 
to five hundred Rupees, or with both. 

See Aet XVIII of 1862. s. 14. ante p. 201. 

338. Whoever causes grievous hurt to any person 

by doing any act so rashly or negli- 
endanger human life, or 
which endangers the personal Safety of others, shall be 
safety punished with imprisonment of either 

description for a term which may ex- 
tend to two years, or with fine which may extend to 
one thousand Rupees, or with both. 

See Act XVIII of 1862. s. 14 ante p. 201. 

WRONGFUL RESTRAINT AND WRONGFUL CONFINEMENT. 

339. Whoever voluntarily obstructs any person 

so as to prevent that person from pro- 
ceeding in any direction in which that 
person has a right to proceed, is said 
wrongfully to restrain that person. 

Exception. The obstruction of a private way 
over land or water which a person in good faith be- 
lieves himself to have a lawful right to obstruct, is 
not an offence within the meaning of this Section. 

Illustration. 

A obstructs a path along which Zhas a right to pass, A not believing 
in good faith that he has a right to stop the path. Z is thereby pre- 
vented from passing. A wrongfully restrains Z. 

340. Whoever wrongfully restrains any person 

in such a manner as to prevent tliat 
person from proceeding beyond cer- 
tain circumscribing lieaits, is said 
‘^wrongfully to confine” that person. 

Illustrations. 

[а) A causes Z to go within a walled space, and locks Z in. Z is 
thus prevented from proceeding in any direction beyond the circum- 
scribing line of wall. A wrongfully confines Z. 

(б) A places men with fire-arms at the outlets of a building, and tells 
Z that they will fire at Z if Z attempts to leave the building. A wrong- 
fully confines Z. 

341. Whoever wrongfully restrains any person 
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shall be punished with simple impri- 
wrongfui?estra4t soiiment for a term which may extend 
to one month, or with fine which may 
extend to five hundred Rupees, or with both. 

342. Whoever wrongfully confines any person 
Punishment for shall be puuished with imprisonment 
wrongful confine- of either description for a term which 
inent. extend to one year, or with fine 

which may extend to one thousand Rupees, or with 
both. 


343. Whoever wrongfully confines any person 
Wrongful con. three day s Or more, shall be pun- 
finemontfor three islied with impiisonmeut of either de- 
or more days. gcriptioTi for a term which may extend 
to two j'^ears, and shall also be liable to fine. 


344. Whoever wrongfully confines any person 
Wrongful con- OT more, sliall be punish- 

fincmentforteuor ed witli imprisonment of either de- 
morc Avys. scription for a term which may extend 

to throe years, and shall also be liable to fine. 


34,5. Whoever keeps any person in wrongful 
confinement, knowing that a writ for 
the liberation of that person has been 
duly issued, shall be punished with 
imprisonment of either description for 
a term which may extend to two 
years, in addition to any term of imprisonment to 
whicli he may be liable under any other Section of 
this Code. 


Wrougful con- 
Anement of jiprsoii 
for whose libera- 
tion a writ has been 
issued. 


346. Whoever wrongfully confines any person in 
~ such manner as to indicate an inten- 

meat in becret. tioii that the Confinement of such p jr- 

son may not be known to any person 
interested in the person so confined, or to any public 
servant, or that the place of such confinement may 
not be known to or discovered by any such person or 
public servant as hereinbefore mentioned, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, in addition to 
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any other punishment to which he may be liable for 
such wrongful confinement. 

.347. Whoever wrongfully confines any person 
for the purpose of extorting from the 
tnent for the purpose person confined, or from any person 
of extorting proper- interested in the person confined, any 
to an illegal act. property or valuable security, or ot 
constraining the person confined, or 
any person interested in such person, to do anything 
illegal or to give any information which may facili- 
tate the commission of an offence, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine. 

348. Whoever wrongfully confines any person 

Wrougtuicoufiue. purposo of Gxtorting from the 

ment for the pnr- pei'son coiifiued, 01 * any person inter- 

confesl.ror*”o£ pcrsou Confined, any con- 

compeihng resto- fession Or ally information w'hich may 
ration of jiroperty. dctcction of ail oftfence or 

misconduct, or for tlie purpose of constraining the 
person conWed, or any person interested in the per- 
son confined, to restore, or to cause the restoration 
of any property or valuable security, or to satisfy 
any claim or demand, or to give information which 
may lead to the restoration of any property or valu- 
able security, shall be punished with imprisonment 
of either description for a term wliich may extend to 
three years, and shall also be liable to fine. 


OF CRIMINAL FORCE AND ASSAULT. 

349. A person is said to use force to another if 
he causes motion, change of motion, 
or cessation of motion to that other, 
or if he causes to any substance such motion, or 
change of motion, or cessation of motion as brings 
that substance into contact with any part of that 
other’s body, or with any thing which that other is 
wearing or carrying, or with any thing so situated 
that such contact affects that other’s sense of feeling ; 
provided that the person causing the motion, or 
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change of motion, or cessation of motion, causes 
that motion, change of motion, or cessation of motion 
in one of the three ways hereinafter described. 

First. — By his own bodily power. 

Secondly. — By disposing any substance in such a 
manner that the motion or change or cessation of 
motion takes place without any further act on his 
part, or on the part of any other person. 

Thirdly. — By inducing any animal to move, to 
change its motion, or to cease to move. 

3.50. Whoever intentionally uses force to any per- 

^ , son, without that person’s consent, in 

Criminal force. l iji -li* n 

order to the committing ot any otience, 
or intending by the use of such force to -cause, or 
knowing it to be likely that by tlie use of such force 
he will cause injury, fear, or annoyance to the person 
to whom the force is used, is said to “ use criminal 
force” to that other. 

Illustrations. 

(a) Z is sitting in a moored boat on a river. A unfastens the moor- 
ings, and thus intentionally causes the boat to drift down the stream. 
Here A intentionally causes motion to Z, and he does this by disposing 
substances in such a manner that the motion is produced ^\^thout any 
other act on any person’s pait. A has therefore intentionally used 
force to Z ; and if he has done so without Z’s consent, in order to the 
committing of any offence, or intending or knowing it to be likely that 
this use of force will cause injury, feai*, or annoyance to Z, A has used 
criminal force to Z. 

{b) Z is riding in a chariot. A lashes Z’s horses, and thereby causes 
their to (piicken their pace. Here A has caused change of motion to 
Z by inducing the animals to change their motion, A has thereforo 
used force to Z ; and if A h,is done this without Z’s consent, intending 
or knowing it to be likely that he may thereby injure, frighten, or an- 
noy Z, A has used criminal force to Z. 

(c) Z is riding in a palanquin. A, intending to rob Z, seizes the 
pole and stops the palanquin. Here A has caused cessation of motion 
to Z, and ho has done this by his own bodily power. A has therefore 
used force to Z ; and as Abas acted thus intentionally without Z’s con- 
sent, iii order to the commission of an offence, A has used criminal 
force to Z. 

(d) A intentionally pushes against Z in the street. Here A has by 

his own bodily power moved his own person so as to bring it into 
contact with Z. He has therefore intentionally used force to Z, and if 
he has done so without Z’s consent, intending or knowing it to be likely 
that he may thereby injure, frighten, or annoy Z, he has used criminal 
force to Z. ♦ 

(e) A throws a stone, intending or knowing it to be likely that the 
stone will be thus brought into contact with Z, or with Z’s clothes, or 

27 
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with something carried bv Z, or that it will strike water and dash up 
the water against Z*s clotnes or something carried by Z. Here, if the 
throwing of the stone produce the effect of causing any substance to 
come into contact with Z or Z’s clothes, A has used force to Z ; and if 
he did so without Z’s consent, intending thereby to injure, frighten, or 
annoy Z, he has used criminal force to Z. 

(/) A intentionally pulls up a woman’s veil. Here A intcivtionally 
uses force to her ; and if he .does so without her consent, intending or 
knowing it to be likely that he may thereby injure, frighten, or annoy 
her, he has used criminal force to her. 

(a) Z is bathing. A pours into the Imth water which ho knows to 
be coiling. Here A intentionally, by his own bodily power, causes such 
motion in the boiling water as brings tliiit water into contact with Z, 
or with other water so situated that such contact must affect Z’s sense 
of feeling : A has therefore intentionally used force to Z ; and if he has 
done this without Z’s consent, intending or knowing it to l)e likely that 
he may thereby cause injuiy, fear, or annoyance to Z, A has used cri- 
minal force. 

(/») A incites a dog to spring upon Z, without Z’s consent Here, 
if A intends to cause injury, feai*, or amioyanco to Z, ho uses criminal 
force to Z. 


351. Whoever mates any gesture or any prepa- 
Assauit ration, intending or knowing it to be 

likely that such gesture or preparation 
will cause any person present to apprehend that he 
wlio makes that gesture or preparation is about to 
use criminal force to that person, is said to commit 
an assault. 

Explanation. Mere words do not amount to an 
assault. But tlio words • wdiich a person uses may 
give to his gestures or preparation such a nieaning 
as may make those gestures or preparations amount 
to an assault. 


Illrntrations. 

(a) A shakes his fist at Z, intending or knowing it to be likely that 
he may thereby cause Z to believe that A is about to strike Z. A has 
committed an assault. 

(^) A begins to unloose themiiTizle of a ferocious dog, intending or 
knowing it to be likely that he may thereby (uusc Z to believe that he 
is about to cause the dog to attack Z. A has committed an assault 
upon Z. 

(c) A takes up a stick, saying to Z, T will give you a beating.’^ 
Here, though the words used by A could in no case amount to an 
assault, and though the mere gejrture, unaccoi]i])anied by any other 
circumstances, might not amount to an assault, the gesture explained 
by the words may amount to an assault. 

An assault is an attempt to commit a forcible crime against the per- 
son of another. Mere words can never amount to an assault, but any 
acts or gestures, which indicate such an attempt, with a present pos- 
sibility of carrying out the intention, are sufficient. Striking at another 
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witli a stick, or the hand, though the blow does not reach his person ; 
throwing anything at him, though itrniss its aim ; presenting a loaded 
gun, within the distance to which it will carry, are all assaults. But 
threatening to strike another, at such a distance that he cannot by 
possibility reach him, is not. Nor is the administering a deleterious 
drug an assault, though it was once ruled otherwise. (Arch. 543.) 

Criminal force is an assault fully completed. No violence is ne- 
cessary, if the proceeding is in itself of a hostile, or insulting character. 

“To beat, in the legal acceptation of the word, means not merely to 
etr ike forcibly with the band, a stick, or the like, but includes every toueb- 
iiig or laying bold (however tiifliiig) of another’s person or clothes, in an 
angry, revengeful, rude or insolent maimer ; as for instance, thrusting or 
pushing him in anger ; holding him by the arm ; spitting in his face ; 
jostling him out of the way ; striking a horse uxion which he is riding, 
whereby he IS thrown &c,” (Ibid.) 

352. Whoever assaults or uses criminal force to 

„ . , . , any person otherwise than on grave 

Punishment for i i i j • • i ^ i 

usingcrimmal force ailQ SUdcleil prOVOCatlOTl glVCll DJ that 

otherwise tUau ou person, shall be punished with impri- 
soiimeiit ot either description tor a 
term which may extend to three months, or with fine 
which may extend to five hundred Uupees, or 
with both. 

Explanation. Grave and sudden provocation will 
not mitigate the punishment for an offence under 
this Section, if the provocation is sought or volun- 
tarily provoked by the offender as an excuse for the 
offence — or 

If the provocation is given by anything done in 
obedience to the law, or by a public servant in the 
lawful exercise of the powers of such public ser- 
vant — or 

See ante note p. 187. 

If the provocation is given by anything done in 
tlie lawful exercise of the right of private defence. 

Whether the provocation was grave and sudden 
enough to mitigate the offence, is a question of fact. 

See ante pp. 188-190. Nor will the act amount to criminal force, 
where it is such as the law permits. As for instance the moderate 
cliastisement of a child by its parent, or a scliolar by its teacher. (Arch. 
544.) A master is not authorised to beat his servant. But a master 
is entitled to inflict moderate chastisement upon his apprentice, to 
whom he stands in the position of a parent. (Act 19 of 1850. s. 14 .) 
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353. Whoever assaults or uses eriminal force to 

„ . . . , any person, beinjj a public servant in 

forcetodeterapub- the execution OI hlS duty as such pub - 
lic servant from dis- jjg servant, or with intent to prevent 
or deter that person from discharging 
his duty as such public servant, or in consequence of 
anything done or attempted to be done by such per- 
son in the lawful discharge of his duty as such pub- 
lic servant, shall be puuislied with imprisonment of 
either description for a term which may extend to 
two years, or with fine, or with both. 

354. Whoever assaults or uses criminal force to 

any woman, intending to outrage or 
crfminaiforcrtol knowing it to be likely that he will 
woman with intent thereby Outrage her modesty, shall be 
punished with imprisonment of eitlier 
description for a term which may ex- 
tend to two years, or with fine, or with both. 


355. Whoever assaults or uses criminal force to 

Assault or crimi- person, intending thereby to dis- 

nai force with in- lioHor that person, otherwise than on 

person" ‘‘ofwwise g^ave and sudden provocation given 
than on grave pro- by that person, shall be punished with 
vocation. impi’isoiiment of either description for 

a term which may extend to two years, or with fine, 
or with both. 


356. Whoever assaults or uses criminal force to 
any person, in attempting to commit 
theft on any property which tliat per- 
son is then wearing or carrying, shall 
be punished with imprisonment of 
either description for a term wliich 
may extend to two years, or with fine, or with both. 


Assault or cri- 
minal force 111 at- 
tempt to commit 
theft of property 
carried hy a per- 
Bon. 


357. Whoever assaults or uses criminal force to 
• any person, in attempting wrongfully 
confiiie that person, shall be pun- 
tempting wrong- ished with imprisonment of either de- 
perBon.*" scription for a term which may extend 

to one year, or with fine which may 
extend to one thousand Rupees, or with both. 
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358. Whoever assaults or uses criminal force to 
any person on ffrave and sudden pro- 
ing crhniuai force vocatiou giveii oj that person, shall be 
on grave iirovoca- punished with simple imprisonment 
for a term which may extend to one 
month, or with fine which may extend to two hundred 
Rupees, or with both. 

Expkmaiioii — ^The last Section is subject to the 
same explanation as Section 3. 52. 

Persons convicted of riotinp^, assault, breach of the peace, or abet- 
in^ the same, or of assemblin'^ armed men, or of taking" other unlaw- 
ful incasines with the view of committino; such acts, may be directed 
to enter into ( nii;ag*ements to keep the peace, either on their own per- 
sonal recognisance, or with securilies. (Cr. P. C. ss. 28U*28i.) 

So parties may be bound over to keep the peace, upon credible in- 
formation bein<>; ^iven to a Ma^i'strate, that a breach of the peace is 
likely to take ])lace ; (th*. P. C. s. 2S2 ) alid in c.ise ot non-compliance 
with the order the })cr^on may be committed to jail. (Cr. P. C. 
s. 25 S.) Ills continement is only to last till he complies with the 
order, or, in case of continned di‘'obcdicnce, for one u'ar. (Cr. P. C. 
s. 281).) Put this period may be exteuded for a further period of one 
year by the (Jourt of Sebbioiis, upon a report and reference by the 
Magistrate who committed him. (Cr. P. C. s. 290.) 

Magistrates may also discharge any recognisance or surety, on sufh- 
cient grounds sluiwn, (Cr. P. C. s. 291.) and may relieve the surety 
from further liability by ciirorcing appearance and surrender of the 
person for wliom security had been given, and then calling upon him 
to enter fiesh recoguisaiiccs, or to give fresh seouritv, as at first. 
(Cr. P. C. 292.) 


OF KIDNAPPING, ABDUCTION, SLAYER Y, AND 
FORCED LABOR. 

0. Kidnapping is of two kinds ; kidnapping 
. from British India, and kidnappiusT 

Kidnappinff. p t iio 

from lawtul guardiansliip. 


360. Whoever conveys any person bejmnd theli- 
„ mits of British India without the con- 

K-idUcipping iroin j p j i j p 

British India. Sent oi that pcrson, or 01 some person 

legally authorized to consent on behalf 
of that person, is said to kidnap that person from 
British India. 


361. Whoever takes or entices any minor under 
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SOc-tubw 

Kirtn rii jr frrm fourtee n years of age if a male, or under 
lawful guardian- ^gxtgep jears of age if a female, or any 

of unsound mind, out of the 
keeping of the lawful guardian of such minor or per- 
son of unsound mind, without tlie consent of such 
guardian, is said to kidnap such minor or person 
from lawful guardianship. 

Ex2Jl(tnatioa . — The words "lawful guardian” in 
this Section include any person lawfully entrusted 
with the care or custody of such minor or other 
person. 

Exception . — ^This Section does not extend to the 
act of any person who in good faith believes himself 
to be the father of an illegitimate child, or who in 
good faith believes himself to be entitled to the law- 
ful custody of such child, unless such act is commit- 
ted for an immoral or unlawful purpose. 

Under this Section, it will be observed, the consent of the j^irl is 
imnaaterial, and neither foi%*e nor fraud form elements in the ofieiice, 
as they do under s. 362. In a very recent case under tlie English 
statute, which is substantially the same as the jiresent section, it ap- 
peared that the prisoner asked the girl to go out with him, to which 
she consented, and they remained away from her home for three days, 
visiting places of public entertainment by day, and sleeping together 
by night. They then diiparted, he telling her to go home The 
father of the girl swore that she was away without Ids knowledge and 
against his will. The girl went of her own wish, and the jury found 
that the prisoner had no inbrntion of keeping her permanently away 
from her home. The conviction was aliinncd. The Court said, 

“ The statute was passed for the protection of parental rights. It is per- 
fectly clear law that auy disposition of the girl, or any consent or forward- 
ness on her part are immaterial on the question of the jjiisoiier’s liability 
under this section. The difficulty arises on the point whether the prisoner 
has taken her out of the possessi<ni of her father, within the meaning of tho 
statute. The prisoner took the girl from her father, from under his roof and 
away from his control, for three days and nights, and cohabited witli her 
during that time, and placed her in a condition quite inconsistent witli her 
being at the time in her father’s possession. We think tliat in these facts 
there is enough to justify the jury in finding that he took her from the pos- 
session of her father, even though he intended her to return to him. The 
offence under this enactment may be complete almost at tho instant when 
the girl passes the threshold of her father’s house, as where the facts show 
that the man who takes her away has an intention of keejiing her perma- 
nently. We do not mean to say that a person would be liable to an indict- 
ment if the absence of the girl whom he takes away is intended to be tem- 
porary only, and ca[jable of being explained, and not inconsistent with her 
being under the parental control. All we say is that there is in the present 
case sufficient evidence for the jury to act upon.” (Keg. v. Timmins 30 
L. J. M. C. 45.) 
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So gi’cat is the respect paid by the law to parental rights, that it 
will compel a girl to return to her father’s roof, even against her own 
consent, if she is under the age of sixteen, uidess tliere is reason to 
suppose that he will not exercise proper parental control. (Ueg v. 
Howes. 30 L. J. M. C. 47.) This principle was acted upon by the 
Supreme Court at Madras, by Sir C. llawlinson and Sir 11. Davison, 
in the case of Culloor Narrainsawiny, (Sept. 18.5 3.) whiTC they 
decided that a Hindu youth of the age of 14 who had gone to the 
Scottish Missionaries should be given up to his father, though he had 
become a convert to Christianity, and was moat anxious to remain 
with his new protectors. 


362. 


Abduction. 


Whoever by force compels, or by any de- 
ceitful means induces, any person to 
go from any place, is said to abduct 
that person. 


363. Whoever kidnaps any person from British 
India or from lawful guardianship, 

Punishment for ini * i l *^.1 * • j. 

kidnapping. sliall DG puiuslied witli iiiiprisoiimeiit 
of either description for a term Avhich 
may extend to seven years, and shall also be liable 
to fine. 


364. Whoever kidnaps or abducts any person in 

Kuinai)|.ing or person luaj be mur- 

aiidnetiiigm "order dci’ed, or may be so disposed of as to 
tomurder. danger of being murdered, 

shall be punished with transportation for life, or 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

Jlhistiations. 

(a) A kidnaps Z from British India, intending or knowing it to be 
likely that Z may be sacrihced to an idol. A has committed the 
olfence defined in tins Section. 

(/>) A forcibly carries or entices B away from bis liome in order 
that B may be murdered. A has committed the offence dehued in 
this Section. 

36.'>. Whoever kidnaps or abducts any person 
with iutont to cause that person to 
dSS’Siute«; be secretly and wrongfully confined, 
secretly aodwroug. shall be puuislied witli imprisonment 
perwn? of either description for a term which 

may extend to seven years, and shall 
also be liable to fine. 


366. Whoever kidnaps or abducts any woman 
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with intent that she may be compel- 
dSftawomInt l^d, Or knowing ifc to be likely that 
compel her mar- she will be Compelled to marry any 
Jiage, 0. person against her will, or in order 

that she may be forced or seduced to illicit inter- 
course, or knowing it to be likely that she will be 
forced or seduced to illicit intercourse, shall be pun- 
islied with imprisonment of either description for a 
term which may extend to ten years, and shall also 
bo liable to fine. 


3G7. Whoever kidnaps or abducts any person in 
order that such person may bo sub- 
<iucSTn"ordCT to jectcd, Or may bo so disposed of as to 
siihject a person to be put in danger of being subjected 
vory,"&a "'^’ *'** grievous hurt, or slavery, or to the 
unnatural lust of any person, or know- 
ing it to be likely that such pcr.son will be so sub- 
jected or disposed of, shall be pimished with iinprison- 
men t of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


368. Whoever, knowing that any person has 

been kidnapped or has been abducted, 

W rongfnlly con- o il i l I 

cealing or keeping wronglully conceals or keeps such 
in’eonfinemeat a person in Confinement, shall be puiiish- 
ed in tlie same manner as it he liad 
kidnapped or abducted such person, with the same 
intention or knowledge or for the same purpose as 
that with or for which ho conceals or detains such 
person in confinement. 

369. Whoever kidnaps or abducts any child under 

Kitbia )in or ab years, with the intention 

ducting child under of taking dishoncstly any moveable 
tent to“laT‘*L ie' Property from the person of such child, 
able property from shall be puiiished witli imprisonment 
of either description for a term Avhicli 
may extend to seven years, and shall 
also be liable to fine. 


370. Whoever imports, exports, removes, buys, 



BUYING OB SELLING PEKSONS. 


217 


Buying or dkpoB- disposes of any person as a 

ing of any person os slave, OT accepts, receives, or detains 
a slave. against his will any person as a slave, 

shall be punished with imprisonment of either des- 
cription for a term which may extend to seven years, 
and shall also be liable to fine. 


371. Whoever habitually imports, exports, re- 

moves, buys, sells, traffics, or deals in 
in^vM.'^ ^ slaves, shall be punished with trans- 
portation for life, or with imprison- 
ment of either description for a term not exceeding 
ten years, and shall also be liable to fine. 

372. Whoever sells, lets to hire, or otherwise 
„ , disposes of any minor under the age 

minor for purposes of Sixteen years, With intent that such 
of prostitution, &c. j^i^or shall be employed or used for 

the purpose of prostitution or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

373. Whoever buys, hires, or otherwise obtains 
Buying of any possessiou of any minor under the 

minor for piirposes ^ge of sixteen vears, with intent that 

of prostitution. ® , . i ii i i , , 

such minor shall be employed or used 
for the purpose of prostitution or for any unlawful 
and immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

If these two sections are vigorously applied to the relations and patrons 
of the dancing girl, and prostitute caste of India, half the population may 
be put into gaol whenever it is thought desirable. Eveivin Europe the 
consequences of making it criminal to have intercourse with a prosti- 
tute under sixteen would be most alarming. But in India, where a 
girl of that caste has probably been in the full swing of her trade for 
four years, the effect of s. 373 is quite appalling. It will be observed 
too that the consent of the female is perfectly immaterial, since even 
under s. 87 consent by a person under eighteen is ineffectual. Nor 
does the section involve the idea of removing her from the protection 
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of any one who is willing to naaintmn her. It is sufficient if posses- 
sion has been obtained by any means, which may be aiFection, reward, 
©r the promise of support to one who is starving. If however the cri- 
minal supposes the woman to l)e above sixteen, tins will be a mistake 
of fact which may entitle him to the protection of s. 7^. 

374. Whoever unlawfully compels any person to 

labour against the will of that person, 
shall be punished with imprisonment 
Cjf either description for a term which 
may extend to one year, or with fine, orwith both. 

The word “ kibor” has not been defined, and therefore will apply 
either to mental or bodily labor, though probably the last species was 
principally contemplated by the framers of the Code, The word ** un- 
lawfully” applies both to the persons compelled and the means resort- 
ed to. It is not urdawfol to compel a chikl, a scholar, or an appren- 
tice to work, even by means of personal diastisement, when of a mode- 
rate nature. (Ante. p. 211.) It* is unlawful to compel aservant, or a per- 
son who is under a contract to labour by means of personal violence, 
though it would be lawful to do so by moral compulsion, as threats of 
legal coercion. It would be unlawful to comi>el a person, who was not 
under an obligation by contract, to do work agaiiist his will, whatever 
the species of compulsion might be. I conceive, however, that the 
compulsion employed must be such as amounts in law to duress, and 
must at least be as gi*eat as would vitiate a contract, For instance 
actual violence, or restraint, an illegal arrest, (Duke de CtKlaval v. Col- 
lins 4 A. &. E. 858,) an unlawful detainer of goods, (Wakefield v. New"- 
bon 6 Q. B. 276,) a refusal to perform an act which the party employ- 
ing the compulsion was legally bound to do. (Traherne v. Gardner 
25 L. J. Q. B. 201.) Mere threats of personal enmity, hostile influ- 
ence, withdrawal of favor, and the like would not be sufficient. 

OF RAPB. 

375. A man is said to commit “ rape,” who, ex- 

cept in the case hereinafter excepted, 
has sexual intercourse with a woman 
under circumstances falling under any of the five fol- 
lowing descriptions : — 

First. Against her will. 

Secondly^ Without her consent. 

Thirdly. With her consent, when her consent has 
been obtained by putting her in fear of death or of 
hurt. 

Fourthly. With her consent, when the man knows 
that he is not her husband, and that her consent is 
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given because she believes that he is another man to 
whom she is or believes herself to be lawfully married. 

Fifthly. With or without her consent, when she 
is under ten years of age. 

Explanation. Penetration is sujficient to constitute 
the sexual intercourse necessary to the offence of rape. 

Exception. Sexual intercourse by a man with his 
own wife, the wife not being under ten years of age 
is not rape. 

376. Whoever commits rape shall be punished 

Punishment for with transportation for life, or with im- 
prisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 

The essence of the offence of rape consists in its being committed 
against, or without the consent of the female. Accordingly the offence 
is complete if committed when the woman is incapable of giving a 
consent, as for instance where she is under the influence of stupefying 
drugs, or insensible from drink, or from mental imbecility is uncon- 
scious of the nature of the act which is taking place But the consent 
produced by mere animal instinct would be sufficient to prevent the act 
from constituting a rape. (Reg. v. Fletcher 28 L, J. M. C. 85.) Nor is 
it any excuse that she consented at first, if the act was afterwards 
committed against her will, or that she consented after the fact. Nor 
can it be set up as any defence that the woman was a common prosti- 
tute, or even that she was the concubine of the prisoner, if not legally 
united to him ; for, however vicious her course of -life, she is still 
entitled to the protection of the law, and may try to be virtuous, 
whenever she chooses. (Arch. 585.) 

The fourth clause of s. 375 is opposed to the decision of all the 
English authorities, who in several cases arrived at the conclusion that 
where a women actually was a consenting party to the act, though under 
the influence of mistake, the essential ingredient in the oftence was 
wanting. It is obvious that such an assertion, when put forward by 
a married womau, requires to be scrutinised most suspiciously before 
it is accepted as true. Where there has been intimacy between the 
prisoner and the female, there will always be strong reason to suspect 
that the charge was set up to obviate the consequences of detection. 

In the majority of cases, the ohly direct evidence of the rape, is that 
of the prosecutrix herself. Where this breaks down, or cannot be 
obtained, as where the female was too young to be sworn, or where she 
was deaf and dumb and could not have an oath administered to her, 
(1. M. Dig. 175, § 5i0 — 512) there is nothing for it but to acquit. 
Her evidence should always be received, not with distmst, but with 
caution, remembering that the charge is one easy to make and hard to 
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i^fute. The first thing necessary to examine in support of her state- 
ment is, whether there is any indirect evidence that sexual connection 
took place. Upon this point it is most important to have the evidence 
of a medical man, as to the state of the parts. In India such evidence 
is often unattainable, but it would certainly be a suspicious circum- 
stance, if no female relation were produced to testify to marks of injury 
of the like. The next thing is to see, whether the connection, if it 
took place, was against her will. For this purpose all the surround- 
ing circumstances should be carefully sifted. The character of the 
prosecutrix ; her intimacy with the prisoner, and the amount of fami- 
liarity which she had formerly permitted him to indulge in ; the place, 
in which the act took place, as showing that she might have obtained 
assistance ; the distance at which other persons were passing by ; any 
screams or cries, which were heard ; her conduct, immediately after 
the outrage, of her appearance, and so forth. (See Arch. 586.) 

There is one point, as to which the rules of evidence seem hardly 
satisfactory. It is as to the extent to which complaints made by the 
prosecutrix are admissible. The mere fact that she made a complaint 
of some outrage having been committed, is not only admissible, but 
always inquired after. Indeed it would in most cases be difticult to 
believe a charge of this nature, if the woman came calmly home, and 
told no one about it. 

** In no case, however, can the particulars of the complaint, which in- 
cludes the name of a person accused, (Arch. 18C,) be disclosed by witnesses 
for the crown, either as original or confirmatory evidence, but the details of 
the statement can only be elicited by the jirisoner’s counsel by cross exami- 
nation. It is difficult to see upon what principle this rule is founded, where 
the complaint is offered as coulirmatory evidence ; because if witnesses were 
allowed to relate all that the prosecutrix had said in making her original 
complaint, such evidence would furnish the best test of the accuracy of her 
recollection, when she was sworn to describe the same circumstances at the 
trial.” (1 Taylor, 374.) 

We have seen that the badness of a woman’s character is no excuse 
for violating her. It is however a very important element in deciding 
whether she was violated, or whether she voluntarily consented to the 
act. Hence the prisoner may always adduce evidence of lier notorious 
want of chastity, or of her having had illicit intercourse with himself, 
or with other men ; but it would seem that evidence of such particular 
facts cannot be given, unless the prosecutrix has been cross examined 
upon the point. Because in fairness to her, she ought to be allowed 
to deny the accusation, if false, or to explain any circumstances of sus- 
picion. (Arch. 536.) Where it is necessary to acquit the prisoner of 
rape, he cannot be convicted of adultery, (1 M. Dig. 176. § 518 ; and 
519 ; ) but he may of an assault with intent to rape, (Mad. F. U. 261 
of 18^1. 

But there would be nothing to prevent the Judge from altering the 
charge from rape into adultery during the course of the trial, (Cr. P. C. 
s. 244) provided the charge was instituted by the woman’s husband. 
(Cr. P. C. s. 177.) 

Although a husband cannot commit a rape upon his own wife, who 
is above 10 years of age, he may be indicted for aiding and abetting in 



THEFT. 


221 


a rape committed by others, a veiy disgusting instance of which occurred 
in the case of Lord A.udley. (Arch 558 ) 

By the English law, as mentioned in p. 43 there is an invincible 
presumption as to the impossibility of a rape being committed by a boy 
under fourteen. Here, probably, an earlier date would be fixed. Where 
a boy, only ten years old, was convicted by the Eutwa, of rape upon a 
girl only three years old, the Court of N. A. viewed it as an attempt 
only, and punished it, as a misdemeanour, with one year’s imprison- 
ment. (I M. Dig. 176, § 513.) lie may, however, be convicted of 
aiding and abetting in a rape by others. (Arch. 585.) 

OF UNNATURAL OFFENCES. 

377. Whoever voluntarily has carnal intercourse 
against the order of nature with any 
^^n, wouian, or animal, shall be pun- 
ished with transportation for life, or 
with imprisonment of either discription for a term 
which may extend to ten years, and shall also be 
liable to fine. 

Explanation. Penetration is sufficient to consti- 
tute the carnal intercourse necessary to the offence 
described in this Section. 


CHAPTER XVII. 

OF OFFENCES AGAINST PROPERTY. 

OF THEFT. 

378. .Whoever, intending to take dishonestly any 
Theft. moveable property out of the posses- 

sion of any person without that per- 
son’s consent, moves that property in order to such 
taking, is said to commit theft. • 

Explanation 1. A thing so long as it is attached 
to the earth, not being moveable property, is not the 
subject of theft ; but it becomes capable of being the 
subject of theft as soon as it is severed from the earth. 

Explanation 2. A moving, effected by the same 
act which effects the severance, may be a theft. 
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Explanation 3. A person is said to cause a thing 
to move, by removing an obstacle which prevented it 
from moving, or by separating it from any other 
thing, as well as by actually moving it. 

Explanation. 4. A person, who by any means 
causes an animal to move, is said to move that animal, 
and to move every thing which, in consequence of the 
motion so caused, is moved by that animal. 

Explanation 5. The consent mentioned in the de- 
finition may be express or implied, and may be 
given either by the person in possession, or by any 
person having for that purpose authority either ex- 
pressed or implied. 

Illustratio7i8, 

{a) A cuts down a tree on Z’s ground, with the intention of dis- 
honestly taking the tree out of Z’s possession, without Z’s consent. 
Here, as soon as A has severed the tree, in order to such taking, he 
has committed theft. 

(b) A puts a l)ait for dogs in his pocket, and thus induces Z’s dog to 
follow it. Here, if A’s intention be dishonestly to take the dog out of 
Z’s possession without Z’s consent, A has committed theft as soon as 
Z’s dog has begun to follow A. 

(c) A meets a bullock carrying a box of treasure. He drives the 
bullock ill a certain direction, in order that he may dishonestly take 
the treasure. As soon as the bullock begins to move, A has committed 
theft of the treasure. 

id) A, being Z’s servant, and intrusted by Z with the care of Z’s 
plate, dishonestly runs away with the plate, without Z's consent. A ^ 
has committed theft. 

{e) Z, going on a journey, entrusts his plate to A, the keeper of a 
warehouse, till Z shall return. A carries the plate to a goldsmith and 
sells it. Here the plate was not in Z’s possession. It could not there- 
fore be taken out of Z’s possession, and A has not committed theft, 
though he may have committed criminal breach of trust. 

(/) A finds a ring belonging to Z on a table in the hq^ise which Z 
occupies. Here the ring is in Z’s possession, and if A dishonestly re- 
moves it, A commits theft. 

(g) A finds a ring lying on the high road, not in the possession of 
any person. A, by taking it, commits no theft, though he may commit 
criminal misapjj^opriation of property. 

(A) A sees a ring belonging to Z lying on a table in Z’s house. Not 
venturing to misappropriate the ring immediately for fear of search and 
detection, A hides the ring in a place where* it is highly improbable 
that it will ever be found by Z, with the intention of taking the ring 
from the hiding place and selling it when the loss is forgotten. Here 
A, at the time of first moving the ring, commits theft. 

(^) A delivers his watch to Z, a jeweller, to be regulated. Z carries 
it to his shop. A, not owing to the jeweller any debt for which the 
jeweller might lawfully detain the watch as a security, enters the shop 
openly, takes his watch by force out of Z’s hand, and caiTies it away. 
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Here A, though he may have committed criminal trespass and assault, 
has not committed theft, inasmuch as what he did was not done dis- 
honestly. 

(J) If a owes money to Z for repairing the watch, and if Z retains 
the watch lawfully as a security for the debt, and A takes the watch out 
of Z’s possession with the intention of depriving Z of the property as a 
security for his debt, he commits theft inasmuch as he takes it dis- 
honestly. 

(Jc) Again, if A having pawned his watch to Z, takes it out of Z’s 
possession without Z’s consent, not having paid what he borrowed on 
the watch, ho commits theft, though the watcli is his own property, 
inasmuch as he takes it dishonestly. 

(/) A takes an article belonging to Z out of Z’s possession, without 
Z’s consent, with the intention of keeping it until he obtains money 
from Z as a reward for its restoration. Here A takes dishonestly ; A 
has therefore committed theft. 

(m) A , being on friendly terms with Z, goes into Z’s library in Z’s 
absence, and takes away a book without Z’s express consent, for the 
purpose merely of reading it, and with the intention of returning it. 
Here, it is probable that A may have conceived that he had Z’s im- 
plied consent to use Z’s book. If this was A’s impression, A has not 
committed theft. 

(n) A asks charity from Z’s wife. She gives A money, food, and 
clotlies, which A knows to belong to Z her husband. Here, it is proba- 
ble that A may conceive that Z’s wife is authorized to give away alms. 
If this was A’s impression, A has not committed theft. 

(See Reg. v. Avery 2S L. J. M. C. 185.) 

(o) A is the paramour of Z’s wife. She gives A valuable property, 
which A knows to belong to her husband Z, and to be such projjerty as 
she has not authority from Z to give. If A takes the property dishon- 
estly, he commits theft. 

(p) A in good faith, believing property belonging to Z to be A’s own 
iwoperty, takes that property out of B’.s possession. Here, as A does 
not take dishonestly, he docs not commit theft. 


(See Reg. v. Berry 28 L. J. M. C. 70.) 

379. Whoever commits theft shall be punished 
with imprisonment of either descrip- 

Jr"'" t>°nfo . ■ 

three years, or with fine, or with both. 

The crime of theft is, with two exceptions, composed of the same 
ingredients as that known to English law nnder the term Larceny. 
This will be seen by comparing the definition in the text with that 
quoted in Russell from East’s Pleas of the Crown, where larceny is 
defined to be. 

The wrongful taking and carrying away by any person of the mere per- 
sonal goods of another, from any place, with a felonious intention to convert 
them to his (the taker’s) own use, and make them his own property, without 
the consent of the owner.” (2 Russ. 2.) 

The first point of difference between the two definitions is, that the 
Code makes every thing the subject of theft which is moveable, i. e. 
capable of being severed from its place. The English law however ex- 
cluded from Larceny all matters, 
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Which savour of the realty, and are, at the time they are taken, part 
of the freehold ; whether they be of the substances of the land, as lead, or 
other minerals ; or of the produce of the land, as trees, com, grass, or other 
fruits ; or things affixed to the land, as buildings and articles, such as lead 
&c. annexed to buildings. The severance and taking of things of this des- 
cription was at common law, only a trespass.’’ (2 lluss. 62.) 

Ill Scotland however the law was always on a more rational footing, 
and the principle was that, 

“ Theft may be committed of every inanimate thing, which is either 
moveable, or capable of being severed from that which is naturally or arti- 
ficially attached to it.” (Alison. Cr, L. 27d.) 

So also in England it was laid down, that documents were not the 
subject of larceny, since they were merely valuable as evidencing a 
right. (Arci). 2(57.) While by the Scotch law it was wdl settled that, 
“ to carry oif a bond, bill, promissory note, or writing of any descrip- 
tion, is as much theft as to steal a horse or a bag of money.” (Alison 
Cr. L. 279,) In both these points the Code has followed the Scotch 
in preference to the English law. (See s. 22.) 

The second point of dilTerencc is, that it is no longer necessary to 
show “ an intention to appropriate the chattel, and exercise an entire 
dominion over it.” (per Lord. Campbell C. J. llcg. v. Trcbilcock. 27 
L. J. M. C. 103.) It is sufficient to show an intention to lake dis- 
honestly the property out of any person’s possession, without his con- 
sent and that it was moved for that purpose. If the dishonest inten- 
tion, the absence of consent, and the moving are establislied, the of- 
fence will be complete, however temporary may have been the pro- 
posed intention. 

Nor is it necessary to show that the taking was against the person’s 
consent. It is sufficient if it was without hia consent which is a very 
different thing. (Reg v. Elctcher.. 28 L. J. M. C. 85.) 

The removal must be done dishonestly,” which is defined by s. 24, 
as involving “intention of causing wrongful gain to one person, or 
wrongful loss to another person.” Therefore it is no theft where the 
articles are taken by mistake, or under a bond fide claim of right to 
possess them, however erroneous that claim may be, or with a bond 
fide belief that the owner’s implied consent was given, (s. 378. illus. 
m.) 

A fortioriy there can be no conviction, where the circumstances show 
that there was no intention to deprive the party of his property. This 
was the case in a recent instance, where the Court of F. U. acquitted 
the prisoner. Mr. Strange, saying, 

“ The prisoner appears to have met the prosecutrix, when the latter was 
incapacitated by intoxication, and to have secured her cloth by placing it 
under the care of the 1st witness. There is no evidence that he removed 
the cloth from the prosecutrix feloniously, nor that he had any design of 
appropriating it to himself. I cannot therefore see that any robbery has 
been committed.” (Mad. F, U. 168 of 1858.) 

Where the dishonest intention is established, it makes no difference 
in the prisoner’s guilt that the act was not intended to procure any 
personal benefit to himself. No one can justify a theft on the Eobin 
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Hood principle, of taking from the rich to give to the poor. In one 
case a man was indicted for horse-stealing, whereupon his companion 
broke into the prosecutor’s stable, took out another horse, drove it into 
a coal pit and s > killed it, with the view of suggesting that a similar 
accident had happened to the first horse. He was found guilty of 
stealing, though he had never iiiteudeil to make any other use of the 
animal. (Ireli. 275.) 

It is not necessary to show that the person out of whose possession 
the property wa's taken was its owuier, if the takijig is itself dishonest, 
that is, cause wrongful gain to the taker, or wrongful loss to the 
loser. r>ut the mutual position of the parties may be such that there 
can he no (lighonc‘^ty in the taking by one fi ora the other, without 
consent asked or given. Ilcnce if a wife carry away and convert to 
her own use the goods of her husband, this according to English law 
is no larceny, for husbaild and wife are one person. (Arch. 276.) And 
conversely it has been ludd. that a Hindu husband cannot be con- 
victed of robbing his wife, the wife according to Hindu law, being 
completely under tlie control of her husband, (3 M. Dig. 129 s; ] 85.) 
Hut I doubt whether this argument would ap])lv in favor of a Hindu 
husband who dishonestly took his wife’s Si rid liana, over which she has 
absolute control ; (1 Sira. 11. L. 27. 25) or in favor of a Mahonu-tau 
husband, who gets no right over his wife’s property by marriage. 
( VlacNaghteii’s M. L. 254.) 

Nor can a man be turned into a thief for regaining possession 
of his own property, held by one who has no right to it ; nor 
can a joint tenant, as for instance the member of a Hindu 
undivided family, be indicted for a theft of the family goods, 
since he has just as good a right to them as any one else. 
(Arch. 276 ) Of course it would he vciy diflcrcut when the 
holder of the goods had some interest in them, which autlioriscd him 
to retain them against the owner. If I pa\vn m\ watch, it would be 
theft to take it away from the pawn broker’s shop without rejiaung 
the loan. And so it would be, if the effect of the taking were to charge 
the holder with its price ; as when a member of a benelit society en- 
tered the room of the person, wdth whom a box containing the funds 
of the society was deposited, and took and carried it aw ay ; this was 
held to be larceny, tlie bailee being answu'rable to the society for the 
funds. (Ibid.) And a man might even be convicted of stealing his 
own money from his owm servant, if the servant, being ignorant of the 
manner in wdiicb the money wtis abstracted, would have to make it 
good. (Heg. V. AVebster. 31 L. J. M. C. 1 7.) 

In the vast majority of cases where a theft is charged, the property 
has been taken from the owner clandestinely and without his consent. 
Sometimes, however, it happens* that the possession of the article has 
been voluntarily resigned by the proprietor, and the very ditlicidt ques- 
tion then arises, whether the person, to whom it has been so resigned 
will become a thief in consequence of any subsequent dealing with it ? 
It is evident how important this question is since any mistake u})on 
the subject might result in an indictment against a person who lost a 
borrowed book, and then denied all knowledge of the loan ; or who 
bought goods, and then refused either to pay for or return them. 
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A solutioTi of all such doubts will generally be obtained by remeur- 
bering, that the essence of theft consists in its being a dishonest or 
criminal taking fmrn the possession of the owner. Consequently if 
the taking is not ci'iminal, when the possession is changed, there is no 
theft. The cases then will resolve themselves into four classes, two 
of which are thet‘t and two are not. 

1. By s. 27 property is said to be in a person's possession, when it is 
in the possession of his wife, clerk, or servant, even though the clerk or 
servant be only employed temporarily, or on a particular oc'cnsion. 

For instance, if I entrust my hoi’se to my coadnnan, o-r plate and 
wine to rny Ixitlcr, my posscssioii of tliem is nevei* altered. I merely 
hold them by another haiul. Instead of shutting them up in a stable 
or room, I put a hnnian lock and key over them, but my right is neveir 
affected. Consequently if my servant sells my horse, drinks my wine, 
or pawns my plate, this is tlieft, because he takes them directly out 
of my possession, criminally and without my leave. And so it has 
been behl in nmnlx*rs o(‘ cases where servants ;q>pFoprialed money, 
goods, cheques, bills of exchange, &c., which had been given to them 
by their master for use or custody. (Arch. 285, 287 ) 

The case is exactly tire same where one gives the mere manual pos- 
session of goods to another, but in such a way as not to part with his 
dominion over them. For instance, the hotel keejier who allows his 
guest to use liis furniture or spoons, gives him no oilier right over 
them, and of course it would be just as much theft to take the pl.ite 
out of a hotel, iis to cany it away finnii a friend’s house. (Arch. 
287, 288.) 

The Scotch law went even further, for it held that, 

“ If goods are delivered to a fttmnger or carrier for a apeeial and particu- 
lar purpose, inde[)endent cjf any transfer of [)r()perty, as to l>e conveyed t<i> 
a particular phtce, or sul>jf3ete(l to .i ])articii]ar operation, the absti action of 
them by the jiei'wjii entrusted isthetL” (Alison. Or. L. ‘252 ) 

Under the present Code such olfences Avoiihl be punishable as 
breaches of tnist under s. 4i)5 And so I conceive it would be even 
in the case of a derk oi servant, where the master never had any posses- 
sion of the property except through the means of his set rant. For 
instance, if a bill collector were to apply to his own use money which 
he liad received on account of his master, this would be a breach of 
trust under s. 4(19, not a theft under s. 378. 

If the clerk or servant is authorized to dispose of his master’s pro- 
perty, and floes so, but applies the proceeds to his own use, he cannot 
be indicted for theft of the goods, for the removal of* them out of Ids 
master’s possession was not wronufnl; but he will 1j« liable for tine 
misappropriation of the money, under s. 403. (Reg. v. Bells 28 L. J. 
M. C. 61^.) 

2. Again, the owner may not only give up the possession of his 
goods, but also intend to part with all right and dominion over them, 
in the event of a jiarticular condition being complied with, in no 
olhar eoeut. Now if a person, intending from the first to trick the 
owner out of his property, were to get possession of it without com- 
plying with the condition, this would be theft. For instance, in one 
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case, tlie prisoner airreed to discount a bill for the prosecutor, and the 
bill was given to him for that purpose; he told the prosecutor that if 
he then sent a person with him to his lodgings, he would give him the 
amount, deducting the discount and cotmnission ; a person was sent 
accordingly, but on reacluug the lodgings, the prisoner h ft tiie mes- 
senger there, and went out, on pretence of getting the money, but never 
returned ; the Jury found that the prisoner obtained possession of the 
bdl with intent to steal it, and that the prosecutor did not mean to 
part with In’s property in the bill, before he should have received the 
money for it ; it was held that this warranted a conviction for larceny, 
(Arch 2711.) So where the prisoner prevailed upon a tradesman to 
take goods to a particular place under pretence that the price would 
then be paid for tliem, and afterwards, induced him to leave the goods 
ill the care of a tliird person, from whom the defendant got the goods 
without paying the price ; the tradesman swore that he did not intend 
to part with the goods until they were paid for, and the jury found 
that the prisoner from the lirst intended to get the goods without pay- 
ing for Ihem ; this was held to be larceny. (Ibid ) So where a party 
presented liimself at a Post Ofiice, and asked for a atch which was 
there, falsely I'cprescnting himself to be the person to whom it was ad- 
dressed, and so obtained it, this was held to be larceny, because the 
Tost Odiee Clerk intended to give it up to no one but the rightful 
owner. (Keg. v. Kay, 20, L, J. M. C HU.) So, in a recent 
case before the Supreme Court, it appeared that the prisoner obtained 
goods from the llailway Company by presenting a forged pass. The 
Peon was authorised to deliver them to any holder of a genuine pass, 
but to on one else, and he believed that the prisoner was such a per- 
son. Oil proof of these facts he was couvicte^l of larceny. (Reg. v. 
Aurokeasawmy, 4th Madras Sessions, 1S58 ) 

3. Where a party has obtained the possession of any chattel, bona 
fide and without fraud, a?id is iioi a scichhI of tJu* original oicner^ no 
subsecpient appropriation of the article, or malpractices in reference to 
it, can make him guilty of theft. And this by virtue of its defini- 
tion ; because the taking, the change of possession, was not originally 
criminal. Hence, wliere goods are delivered to a man upon trust, or 
taken by him with the owner's consent, he is not guilty of theft by 
afterwards converting them to his own use. Where the defendant 
saved some of the proscontor’s goods from a fire which hajipened in his 
house, and took them home to her own lodgings, but the next morn- 
ing she concealed them, and denied having them in her possession ; 
^lie jury finding that she took them originally merely from a desire of 
saving tlieiu for, and returning to the prosecutor, and that she had no 
evil intention till afterwards ; the Judges held that it was a mere 
breach of trust and not felony. (Arch. 283.) So if I lend B a horse, 
and he ride away with it ; or I scud goods by a carrier, and he con- 
verts them to his own use ; or 1 deliver a watch to a tradesman to 
repair, and he sell it ; or 1 entrust money, goods or Company’s Paper 
to my agent, and lie appropriates them ; in none of these cases has 
there been any theft, because the original takiug was bon& fide and 
without fraud. (Arch. 284.) 

Cases of this sort however will ahvays be indictable either unfler «. 
403 or 405. 



4. The last class of cases arises out of the principle, “ tluit if the 
owner part with the property, tliat is, the rij^lit of dominion over the 
thing taken, as well as the possession, tliere can bo no theft in the tak- 
ing, however frauJulent tiie means by which such delivery was procur- 
ed.” (*2 Russ. 24.) Where goods are sold upon credit, the ]M\rchaser 
cannot be indicted for theft, though the goods are never paid for, and 
tUongh in fact he never intended to pay for them. So, where the de- 
fendant bought a horse at a fair of the prosecutor, to whom he wjis 
known, and having mounted the horse, said to the proscciilor that he 
would return immediately and pay him, to wldch the prosecutor answer- 
ed, “ very well,” and the prisoiiv'^r rode the horse away, and nc\(r re- 
turned ; this was liekJ to be no theft, because tlie proporiy as well as 
the possession was parted with. And in this respect the Knglibli har- 
monises with the Scotch law, both being agreed, 

“ That if the ]>roperty in the goods takmi has boeu pai-ted with hy the 
owner in consequence of false represcntions, the crime is not tluft but 
Bwindling.” (Alison Cr. L. 201.) 

Such cases will now be indictable under s. 415 as cheating. 

Further, the crime of larceny will not be complete without what is 
called, an asportation, or moving of the article. The principle of this 
rule is very obvious, viz., that a mere intention to commit a crime 
docs not constitute the crime, and as the essence of theft consists in 
an’unlawful taking away, it must be shown tliat something was done 
towards carrying out that otTcnce. It is not necessary to prove that 
the goods were removed out of their owner’s reach. Any removal from 
the spot in which they are, however small, will be sufficient, provided 
the party accused have, for au instant at least, the entire and absolute 
possession of them. For instance the ollenee was held to be complete 
in cases wliere the prisoner had taken goods out of a chest, and laid 
them oil the floor, but was surprised before he could escape with them. 
And so, w'hcre he had renio\ed a cask from one end of a waggon to 
the other. (Arch. 2SS.) But the contrary was held where the ])ro- 
perty was merely altered in position, without any attempt at removal — 
as where the defendant merely set a package on end iii the jdacc w here 
it lay, for the purpose of cutting open the side of it to get out the con- 
tents, and was delected before he had aceomplislicd his purpose. 
(Arch. 289 ) Uinler English law even an actual removal is not sufficient, 
if the prisoner has never had the article in his powder ; as for instance, 
wdiere he attempted to carry it off, but w\as unable on account of its 
being chained to the counter. (Arch. 289.) But the words of s. 
378 seem wide enough to take in even such a case. 

Lastly, it may be rem irked that in many cases, the only evidence of 
a theft arises from the fact of the stolen property being found in the 
prisoner’s possession. Upon this point, the following quotations, cited 
in Norton on Evidence (p. 290.) deserve attention. 

** It may be lai I down geneiwlly, that wherever the property of one man, 
which has been taken from him without his knowledge or consent, is foinid 
upon another, it is incumbent on that other to prove how he came by it ; 
otherwise the presumption is that he obtained it feloiiioiudy. This, like 
every other presuriiption, is strengthened, weakened, or rebutted, by con- 
comitant circumstances, too numerous in tlie nature of the thin^ to be de- 
tailed. It will bo .sullicicnt to allude to some of the most promiuent ; such 
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as, the length of time wliloh has elapsed between the loss of the property 
and the finding it again ; either as it may furnish more or leas doubt of the 
identity of it ; or as it may have changed hands oftener in the mean time ; 
or as it may increase the dilhculty to the prisoner of accounting how he 
came by it ; in all which considerations that of the nature f»f the proj>erty 
must generally be mingled. So the ])robalii]ity r)f the prisoner’s having 
been near the spot from whence the property \v\s supimsed to be taken at 
the time : as well as his conduct during the whole transaction, both before, 
and after the discovery are material ingredients in the investigation. But 
the hare circumstance of finding in one’s possession propei't^" of tlie same 
kind which anotlier has lost, unless that other can from marks or other cir- 
cumstances satisfy the Ct)urt and jury of the identity <if it, is not m general 
sufficient evidence ot the goods having been feloniously obtained. Though, 
where the fact is very recent, so as to afford reasonable presumption that 
the property could not have been aciiuired in any other manner, the Court 
are warranted in concluding it is the same, unless the prisoner can prove 
the contrary. Thus a man being found c-iming out of another’s barn; and 
upon search, corn being found upon liiia oi the same kiuel with what was in 
the barn, is preg^iant evidence of guilt. 

“ But in order to raise this jiresumjitiou legitimately the possession of 
the st«)lcn piopcrty should be clearly traced to the accused, and be exclusive 
as well as recent. The finding it on his j)ersoii, for instance, or in a lock- 
ed-up house, room, or box ot which he kept the key, would be a fair ground 
for calling on hi.u for his def jnce ; hut if the articles .‘stolen were only found 
lying in a house or room in which he lived jointly with others e.|ually capa- 
ble with himself of h iving committed the theft, or an open box to which 
others had access, no definite pie.suini)tioii of his guilt could be made. An 
execjitiou is .said to e\i^t where the accused is the owner of the h ni-.e in 
which stvdcii pr.)peit\ i^ found, who, it it argued, mu.>t be presumed to have 
s\ich control o\ei it as to }*revent anjdhing coming in or being taken out 
without his Sviiicti )!!. As a found ilioii for civil re'.[)onsihility this reasoning 
may be correct ; hut to conclude the master of a Imiiso guilty of felony, ou 
the double presumption, fii-^t, that stolen good-:, found in the house w’^ere 
jilaced there by him or with liis counivaiice, and secondly, that he was the 
thief who stole them, and there are no corroliorating circumstances, is cer- 
tainly treading ou the very verge of artificial coiiMctiou.” 

Where a prisoner has been convicted of any olTence piini.diabie 
under the IVnal (’ode by means of or in conseipience of whieli the 
])ossessiou of property shall have been transferred, and wliere the party 
has been indicted by the owner of the property or by his executor or ad- 
ministrator, tin* Clourt may after conviction order rc-titution of the 
jiroperty to be made. But if it shall appear that any valuable security 
iuis been houd fide discharged, or that any negotiable instiumcnt has 
been bouci fide received in transfer, witliout notice, and for sufficient 
considin’ation. restoration shall not be ordered. (9 Cieo. IV. c. 7-1- s. 
IIO. Act XVlll of 862 s. 39.) This provision only applies 
within the limits of the High (’ourt in its original criminal jurisdiction. 
Similar powun*s of restoration weie formerly given by Itj^g. VII of 1802. 
s. 39. cl. 3 which is now repealed by Act XVII of 1S62. 

380 . Whoever commits tlieft in any building, 
tent, or vessel, Avhicli building, tent, 
vessel is used as a human dwelling, 
or for the custody of property, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 
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If Upon the trial of any person charged with the offence of Uieft 
under Section 378 of the Indian Penal Code, or the offence of theft in 
a building, tent or vessel under Section 380 of the said Code, it sliall 
be proved that he took the property in question in any such manner as 
to amount to the offence of criminal misappropriation of property under 
Section 403 of the said Code, or the offence of criminal breach of trust 
under Section 405 of tlie said Code, he shall not be entitled to be 
acquitted, but the Court, or the Jury in a case tried by Jury, shall 
be at liberty to find that such person is not guilty of the offence 
charged, but is guilty of the said offence umler the said Section 403 
or Section 405, as the case may be, and thereupon &urh person shall 
be liable to be punished in the same manner as if he had been found 
guilty upon a charge under such Section. (Cr. P. C. s. 58, and see 
s. 424 ) 

In the high Court the proper course will be for the^Judge to order 
the indictment to be amended (Act XVlll of 1862. s. 4.) 

No person charged and tried for an offence under any Section of 
the Indian Penal Code in the last four Sections of this Act m<"ntioned, 
and found guilty of anodier offence under the provisions of any other 
of the said Sections of the Indian Penal Cole, shall be liable to be 
afterwards prosecuted upon the same facts under the Section under 
which he was charged, or under the Section under which he was found 
guilty. (Cr. P. C. s. 60.) 

381. Whoever, being a clerk or servant, or be- 
Theftbycicrkor employed in the capacity of a 

servant of })roperty ClGrk OF SGrVclIlt, COlTimits tllGit 111 I’GS- 

property in the possession 
of his master or employer, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 

If upon the trial of any person charged wdUi tlie offence of tlicft 
as a clerk or serv.mt of property in the possession of his master under 
Section 381 oC the Indian Penal Code, it shall be proved that he took 
the property in question in any such manner as to amount to the 
offence of criminal misappropriation of property under Section 403 
of the said Code, or the offence of criminal misappropriation of pro- 
perty possessed 4)y a deceased person at the lime of his death under 
Section 404 of the said Code, or of such criminal misappropriation 
under the said Section 404 the offender being at the time of the person 
deceased employed by him as a clerk or servant, or the offence of crimi- 
nal breach of trust under Section 405 of the said Code, or the offence 
of criminal breach of trust as a clerk or servant under Section 408 of 
the said Code, he shall not be entitled to be acquitted, but the Court, 
or the Jury in a case tried by Jury, shall be at liberty to find that 
such person is not guilty of the offence charged, but is guilty of the 
offence under the said Section 403, Section 404, Section 405, or Sec- 
tion 408 as the case may be, and thereupon such person shall be liable 
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to be punished in the same manner as if he had been found guilty 
upon a charge under such Section. (Cr. P. C. s. 59.) See also s. 
60 Avie, p. 230. In trials before the High Court the indictment 
will be amended. (Act XV 111 of 186*2. s. 5.) 

382 . Whoever commits theft, having made pre- 
paration for causing deatli or hurt or 

Theft after pre- ^ . p ^ i x i r* i i 

paration made for restraint, or tear ot death or or hurt 
causing or qj. restraint, to any person, in order 
committing of the to the Committing ot such thett, or in 
***®^*^- order to the eftecting of Jiis escape af- 

ter the committing of such theft, or in order to the 
retaining of property taken by such theft, shall be 
punished with rigorous imprisonment for a term 
which may extend to ten years, and shall also be lia- 
ble to fine. 


Illustrations, 

(a) A coniiiiits tlieft on projiorty in Z’s pos.-jcssion ; and, while’coin- 
niitting this theft, he has a loaded pistol under his garment, having 
]n*<)vided this [listol for the ]nir[)ose of hurting Z in ease Z should re- 
sist. A li.is committed the offence defined in this Section. 

(h) A picks Z’s pocket, having posted several of Ins compannins near 
him, in order that they may restrain Z, if Z should peiceive wliat is 
passing and should resist, or should attempt to appreheiul A. A has 
committed the ofieiice defined in the Section. 

. 383 , Whoever intentionally puts any person in 
fear of any injury to that person or to 
Extol tion. other, and tliereby dishonestly in- 

duces the person so put in fear to deliver to any per- 
son any property or valuable security, or any thing 
signed or sealed which may be converted into a valu- 
able securit}’^, commits “ extortion.” 

Illustrations, 

(rt) A threatens to publisli a defamatory libel concerning Z, unless 
Z gives him money. He thus induces Z to give him monej'. A has 
committed extortion. 

{h) A threatens Z that he will keep Z’s child in wrongful confine- 
ment, unless Z will sign and deliver to A a promissory note binding Z 
to pay ceitain monies to A. Z signs and ilelivei*s the note. A has 
committed extortion. 

(<•) A threatens to send cliib-men to plough up Z’s field, unless Z 
will sign aiuf deliver to B a bond binding Z under a penalty to deliver 
certain produce to B, and thereby induces Z to sign and deliver the 
bond. A has committed extortion. 

(flT; A, by putting Z in fear of grievous hurt, dishonestly induces Z 
to sign or affix his seal to a blank paper, and deliver it to A. Z signs 
and delivers the paper to A. Here, as the paper so signed may be con- 
verted into a valuable security, A has committed extortion. 
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384. Whoever commits extortion shall be punish- 
ed with imprisonment of either de- 
extortion.'"^”*^ scription for a term which may extend 
to three years, or with fine, or with both. 

Extortion under certain circuinstcinccs will become robbery. (Pojst. 
s. 300.) Tlie olfence under this Code seems to include some cases 
which would have been treated as robbery under En«;lish law, and 
others which would not have been punishable under the English law, 
though they would under the Scotch SNstein. 

Under the English law the offence of robbery was equally complet- 
ed, althougli the actual delivery of the thing taken was the act of the 
party robbed, provided that delivery arose from his being put in fear. 
(Arch. 3-1 8.) But there witc some sorts of fUir which the English lavv 
did not consider as sufficient to justify a ])crsou in \ielding to ; there- 
fore it was held that the fear of iujury to character was not such an in- 
timidation as w.tuld amount to robbery, unless in the single case of 
threatening 10 accuse of an unnatural ofleiice. (I Kuss. 884. 885.) 
The offence of Extortion under s. 383 seems to embrace two classes of 
cases, first, every threat of prospective injury, of \vhate>cr nature ; and 
secondly, every threat of immediate injury, provided the injury apjire- 
hended is not death, hurt, or wrongful rcstiaint. 

Where the injury is prospective, the offence a^ppenrs to be the same 
as that known to the Scotch law under the name of Oppression. 
Mr. Alison in treating of robbery says, 

“ But if the threat be of future or contingent danger, and such as, by 
the interpobition of the law, or by other means, may be averted, the crime 
is not to be coOvsidered as ro)»bery, but as o])pressi<)ii, which is a crime sui 
ffenerU, of a very serious kind ; nuire especially if in consequence of such 
threats, tlic money be delivered not immediately, but ex inirrvallo, as by 
sending it by letter, placing it under a stone designed by the criirmal, or the 
like. In such cases the crime is not considered robbery any more than if it 
had been obtained under the terror of an incendiary letter.” (Criin. L. 232.) 

I conceive that the offence will equally he extortion, though the in- 
jury threatened is one which the party employing the menace would be 
justified ill resorting to, provided the threat is used as a means of ob- 
taining an undue advantage. It is lawful to bring a criminal to jus- 
tice, or to expose a rogue, hut it is extortion to wring from his fears of 
detention any profit which he would not otherwise be willing to bestow. 

Money &c. obtained by threat of iujury to property, will be extor- 
tion, whether the threat be of present or future injury, and wlietlun* 
there be an immediate power of carrying the threat into execution or 
not. (Arch. 850.) 

The act however must be done dishonestly, (see s. 24) and therefore 
if a person bond fide believes himself to be entitled to the properly in 
question, the crime will not have been completed. 

38.5. Whoever, in order to the committing of ex- 
_ tortion, puts any person in fear or at- 

in fear of injury in tcmpts to put any pcrsou xn tear ot 
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order to commit any injury, shall be punished with im- 
extoruon. prisonment of either description for a 

term which may extend to two years, or with fine, 
or with both. 


.386. Whoever commits extortion by putting any 
person in fear of death or of grievous 
hurt to that person or to any other, 

ini 'll *)!• • I 


Extortion by put- 
ting a person in 
fear of death or 
grievous hurt. 


shall be punished with imprisonment 
of either description for a term which 
may extend to ten years, and shall also be liable 
to fine. 


387. Whoever, in order to the committing of 
extortion, puts or attempts to put any 
Pattingperaonin person iu fear of death or of grievous 
grievous imrt, in hurt to that persou or to any otiier, 
extortion shall be punished with imprisonment 

of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 


388. Whoever commits extortion by putting any 
person in fear of an accusation against 
Extortion hy tin-eat pepson or any Other, of having 

of accusation of an J- . ? p 

offence punishable Committed or attempted to commit 
portation***&c.*'^***** off^^^ce punishable with death, or 
with transportation for life, or with 
imprisonment for a term xvhich may extend to ten 
years, or of having attempted to induce any other 
person to commit such offence, shall be punished 
with imprisonment of either description for a term 
which may .extend to ten years, and shall also be 
liable to fine ; and if the offence be one punishable 
under Section 377, may be punished with transpor- 
tation for life. 


389. Whoever, in order to tlio committing of ex- 
tortion, puts or attempts to put any 
fea“fcSon pevson iu fear of an accusation against 
of offence, in order that pcrsou oi’ any other, of having 
ooinnut extor- committed Or attempted to commit, an 
offence punishable with death or with 
transportation for life, or with imprisonment for a 

30 
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term which may extend to ten years, shall be punished 
with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine ; and if the offence be punishable under 
Section 377, may be punished with transportation 
for life. 


Bobbery. 


or BOBBERY AXD DACOITT. 

390. In all robbery there is either 
theft or extortion. 


Theft is “ robbery, if, in order to the committing 
of the theft, or in committing the theft. 


When theft is 


robbery. 


or in carrying away or attempting to 
carry away property obtained by tl>e 
theft, the offender, for that end, voluntarily causes or 
attempts to cause to any person death or hurt or 
wrongful restraint, or fear of instant death or of 
instant hurt or of instant wrongful restraint. 


When Extortion 
is robbery. 


Extortion is “ robbery,” if the offender, at the time 
of committing the extortion, is in the 
presence of the person put in fear, and 
commits the extortion by putting that 
person in fear of instant death, of instant hurt, or of 
instant wrongful restraint to that person or to some 
other person, and, by so putting in fear, induces the 
person so put in fear then and there to deliver up the 
thing extorted. 


Explanation — The offender is said to be present 
if he is sufficiently near to put the other person in 
fear of instant death, of instant hurt, or of instant 
wrongful restraint. 


Illustrations, 

{a) A holds Z down, and fraudulently takes Z’s money and jewels 
from Z’s clothes, without Z’s consent. Here A has committed theft, 
and, in order to the committing of that theft, has voluntarily caused 
wrongful restraint to Z. A has therefore committed robbery. 

(6) A meets Z on the high road, shows a pistol, and demands Z’s 
purse, Z, in consequence, surrenders his purse. Here A has extorted 
the purse from Z by putting him in fear of instant hurt, and being at 
the time of committing the extortion in his presence. A has therefore 
committed robbery. 

(c) A meets Z and Z’s child on the high road. A takes the child, 
and threatens to fling it down a precipice, unless Z delivers his purse. 
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Z, in consequence, delivers his purse. Here A has extorted the purse 
from Z, by causing Z to be in fear of instant hurt the child who is 
there present. A has therefore committed robbery on Z. 

(d) A obtains property from Z by saying — “ Your child is in the 
hands of my gang, and will be put to death unless you send us ten 
thousand Kiipees.” This is extortion, and punishable as such ; but it 
is not robbery, unless Z is put in fear of the instant death of his child, 

Eobbery as defined in s. 390 consists of a completed theft, or a 
completed extortion, with some additional circumstances. Every case 
wliicli is robbery under this section would liave been robbery under 
English law, but the converse does not appear to be true. The defi- 
nition of robbery under both English and Scotch law was a theft by 
violence or putting in fear. (Arch. 34?8. Alison Cr. L. 227.) There- 
fore it was held to be robbery in one case, where it appeared that the 
prisoner snatched at a sword while it was hanging at a gentleman’s 
side, whereupon the latter instantly laid tight hold of the scabbard, 
which caused, a struggle between them, in which the piisoner got pos- 
session of the sword, and took it away. (I Kuss. 875 1 But umler the 
above section the violence must amount to a causing, or attempting to 
cause death, or hurt, (see s 319) or wrongful restraint, (see s. 339) or 
the fear of such. Apprehension of injury to property, or character 
will not amount to robbery, though it will be Extortion under s. 383. 

Where the property is forcibly taken away from the owner under the 
above circumstances, the ollence will be theft turned into robbery. 
Where however the owner is prevailed upon himself to surrender his 
property, then it will be the crime of extortion aggravated into robber}^ 

In no case will the offence of robbery have been committed, where 
the article is taken away by a sudden snatch, although it be violently 
wrested from the possession, if no attempts have been made to subdue 
the stiength, or overawe the will. (Alison Cr. L. 236.) And so it 
was held in three cases in England, in one of which the hat and wig 
of a gentleman were snatched from his head in the street ; in another, 
an umbrella was suddenly snatched out of the hand of a womau as 
she was walking along ; and in a third, a watch was picked, with 
considerable force, out of a watch pocket. (1 Buss. 587.) 

In order to constitute robbery, there must be an act of theft or ex- 
tortion completed, and therefore the accused must have had such a 
possession of the property as would constitute the above crimes ; but 
a merely momentary possession is sufficient, and the crime is completed 
though the property is given back immediately. Hence in one case 
where 

“It was found that the prisoner stopped the prosecutor as he was carry- 
ing a feather bed on his shoulders, and told him to lay it down, or he would 
shoot him. The prosecutor laid the bed on the ground ; but before the pri- 
soner could take it up so as to remove it from the spot where it lay, he was 
apprehended. The Judges were of opinion that the offence was not com- 
pleted, and he was discharged.’* (I Leach. 322.) 

Of course in a similar case under the present Code he could be con- 
victed of an attempt to rob under s. 511. 

“ So if A, without drawing his weapon, requires B to deliver his purs^ 
who does deliver it, and A finding but two shillings in it, gives it him 
again, this is a taking by robbery. But if A havB nis purse tied to his 
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girdle, B assaulta him to rob him, and in atruggling the girdle breaks, 
and the purse falls t,o the ground, this is no robbery, because no taking.” 
(1 Hale 583.) 

As in the case of theft or extortion, so in the compound crime of 
vobberv, the act must be done dishonestly ; (see s. 24) and therefore 
if a person bond fide believing that property in the personal posses- 
sion of another belongs to himself, takes that property away from such 
person with menaces and violence, this is not robbery ; and it is a 
question of fact, whether the prisoner did or did not act under such 
bond fide htlvd. (1 Russ. 872.) 

Upon the crime of robbery the framers of the Code remark, (p. 79.) 

“ There can be no case of robbery which does not fall within the defini- 
tion either of theft, or of extortion. But in j)ractice it will perpetually be 
TO fitter of doubt whether a 'particular act (»f robbery was a theft or an extor- 
tion. A large portion of robberies will bo half theft, half extortion. A 
seizes Z, threatens to murder him unless h% delivers all his property, and 
begins to pull off Z’s ornaments. Z in terror begs that A will take all he has, 
and spare his life. Z assists in taking olf his ornaments, and delivers them 
to A. Here such ornaments as Z took without A’s consent are kiken by 
theft. Those which Z delivered up from fear of death are accpiired by 
extortion.” 


391.. When five or more persons conjointly com- 
mit or attempt to commit a robbery, 
or where the whole number of persons 
conjointly committing or attempting to commit a 
robbery, and persons 2 )rescnt and aiding such com- 


mission or attemjit, amount to five or more, every 
person so committing, attempting, or aiding, is said 
to commit “ dacoity.” 


392. Whoever commits robbery shall be punished 
witli rigorous imprisonment for a term 
wliich may extend to ten years, and 
shall also be liable to fine ; and if the 
robbery be committed on the highway between sun- 
set and sunrise, the imprisonment may be extended 
to fourteen years. 


393. Whoever attempts to commit robbery 
shall be jiunished with rigorous im- 
mit rob^ry.” prisonmcut for a term which may 
extend to seven years, and shall 
also be liable to fine. 


394. If any person, in committing or in at- 
Voluntarily cans- tempting to commit robbery, volunta- 

person, and any 
other person, jointly concerned in 
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committing or attempting to commit such robbery, 
shall be punished with transportation for life, or with 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 


395. Whoever commits dacoity shall be punished 
with transportation for life, or with 
rigorous imprisonment for a term 
which may extend to ten years, and 
shall also be liable to fine. 


Punishment for 
dacoity. 


39G. If any one of five or more persons, who are 
conjointly committing dacoity, com- 
murder in so committing dacoity, 
every one of those persons shall be 
punished with deatli, or transportation for life, or 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

397. If, at the time of committing robbery or 

dacoity, the offender uses any deadly 
coity, with attempt weapoii, or causes grievous hurt to any 
to cause death or person, oi" attempts to cause death or 

grievous hurt. ^ . i x i • 

grievous liurt to any person, the im- 
prisonment with which such offender shall be punish- 
ed shall not be less than seven years. 

398. If, at the time of attempting to commit 

robbery or dacoity, the offender is 

nift^robberroX' witli any deadly weapon,^ the 

coity when armed imprisonment with whicli such oftend- 
TOth deadly wea- gj^^ll be punished sliall not be less 
than seven years. 

399. Whoever makes any preparation for coin- 
Makmg prepara, mjttiiig dacoity, shall be punished 

tioii to ooiniuit da- with rigorous imprisonment for a 
term which may extend to ten years, 
and shall also be liable to fine. 


400. Whoever, at any time after the passing of 
i>uuiBhment for ^^is Act, shall belong to a gang of 
beiongingtoagang persons associated for the purpose of 
ofdacoits. habitually committing dacoity, shall 

be punished j|ith transportation for life, or with 



833 


CRIMINAL MISAPPROPRIATION. 


rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

401. Whoever, at any time after the passing of 

„ . , . , this Act, shall belong to any wandering 

belonging to a or otlier gang 01 persons associated lor 
of the purpose of habitually committing 
theft or robbery, and not being a gang 
of thugs or dacoits, shall be punished with rigorous 
imprisonment for a term which may extend to seven 
years, and shall also be liable to fine. 

402. Whoever, at any time after the passing of 

Assembling for ^his Act, shall be ou 6 of five or more 

purpose of com- persons assembled lor the purpose of 
mittmg (iiooity. committing dacoity, shall be punished 
with rigorous imprisonment for a term which may 
extend to seven years, and shall also be liable to fine. 

Magistrates, or ofKccrs exercising the powers of Magistrate, may 
exact security for good behaviour for one year, from persons who ap- 
pear from general evidence to be by repute robbers, house breakers, 
receivers of stolen property, or persons of notoriously bad livelihood. 
(Cr. P. C. 3. 296.) Wliere under the circumstances, the release of such 
person without security at the expiration of one year may appear 
hazardous to the coinmuuity, the period may be extended to three 
years, (Cr, P. C. s. 297.) In default of security the party may be 
committed to prison. (Cr. P. C. s. 301 ) 

OF CRIMINAL MISAPPROPRIATION OF PROPERTY. 

403. Whoever dishonestly misappropriates or 
Dishonest misap- couverts to his own use any moyea,ble 

propriation of pro- property, shall be punished with im- 
prisonment of either description for a 
term which may extend to two years, or with fine, 
or with both. 

Illustrations, 

(a) A takes property belonging to Z out of Z’s possession, in good 
faith believing, at the time when he takes it, that the property belongs 
to himself, A is not guilty of theft ; but if A, after discovering his mis- 
take, dishonestly appropriates the property to his own use, he is guilty 
of ail offence under this Section, 

{h) A, being on friendly terms with Z, goes into Z’s library in Z’s 
absence, and takes away a book without Z’s express consent. Here, if 
A was under the impression that he had Z’s implied consent to take the 
book for the purpose of reading it, A has not committed theft. But if 
A afterwards sells the book for his own benefit, ho is guilty of an of- 
fence under this Section. 
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(c) A and B being joint owners of nihorse, A takes the horse out of 
B’s possession, intending to use it. Here, as A has a right to use the 
horse, he does not dishonestly misappropriate it. But if A sells the 
horse and appropriates the whole proceeds to his own use, he is guilty 
of an offence under this Section. 

Explanation. 1. A dishonest misappropriation for 
a time only is a misappropriation within the meaning 
of this Section. 

lllmUaiion, 

A, finds a Government promissory note belonging to Z, bearing a 
blank endorsement. A, knowing that the note belongs to Z, pledges 
it with a banker as a security for a loan, intending at a future time to 
restore it to Z. A has committed an offence under this Section 

Explanation. 2. A person who finds property not 
in the possession of any other person, and takes such 
property for the purpose of protecting it for, or of 
restoring it to, the owner, does not take or misappro- 
priate it dishonestly, and is not guilty of an offence ; 
but he is guilty of the offence above defined, if he 
appropriates it to his own use, when ho knows or has 
the means of discovering the owner, or before he has 
used reasonable means to discover and give notice to 
the owner, and has kept the property a reasonable 
time to enable owner to claim it. 

What are reasonable means, or what is a reasona- 
ble time in such a case, is a question of fact. 

It is not necessary that the finder should know 
who is the owner of the property, or that any parti- 
cular person is the owner of it : it is sufficient if, at 
the time of appropriating it, he does not believe it 
to be his own property, or in good faith believe that 
the real owner cannot be found. 

Illustrations, 

ia) A finds a Rupee on the high road, not knowing to whom the 
Rupee belongs. A picks up the Rupee. Here A has not committed 
the offence defined in this Section. 

{b) A finds a letter on the road, containing a bank note. From the 
direction and contents of the letter he learns to whom the note belongs. 
He appropriates the note. He is guilty of an offence under this 
Section. 

(c) A finds a cheque payable to bearer. He can form no conjecture 
as to the person who has lost the cheque. But the name of the person, 
who has drawn the cheque, appears. A knows tW this person can 
direct him to the person in whose favour the cheque was drawn. A ap- 
propriates the cheque without attempting to discover the owner. He 
is guilty of an offence under this Section, 
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{d) A sees Z drop his purse #rith money A picks tip the purse 

with the intention of restoring it to Z, but afterwards appropriates it 
to his own use. A has committed an offence under this Section. 

{e) A finds a pui'so with money, not knowing to whom it belongs ; 
he afterwards discovers that it belongs to Z, and ai)propriates it to his 
own use. A is guilty of an offence under this Section. 

if) A finds a valuable ring, not knowing to whom it belongs A 
sells it immediately without attempting to discover the owner. A is 
guilty of an offence under this Section. 

This section* is intended to provide for certain acts which would not 
be criminaljunder othn* heads. Tluft involves an act criminal at tlie 
moment it first took place ; it also involves taking a thing out of tlie 
possession of the owner. Criminal misappropiiation takes place when 
tlie possession has been innocently come by, but where by a subseqm nt 
change of intention, or from the knowledge of some new fact, witli 
which the party was not previously acquainted, the retaining becomes 
wrongful and fraudulent. Criminal breach of trust can only exist 
where some relation of trust exists between the parties, but under tlie 
present head, all that is necessary that tli(‘ prisoner should convert 
to his own use property which he knows is not his own, not believ- 
ing himself to be authorised to do so. Cheating, like theft, ])resup- 
poses a fraudulent intention at the time the possession of tlie property 
was charged, which, as we liave seen, is not an ingredient in the pre- 
sent offence. 

Under the English law tlie finder of property who appropriates it 
to himself, knowing or having the means of ascertaining the owner, 
commits larceny. But he commits no oflence whatever if he has no 
such knowledge or means of knowledge at the time of the appropria- 
tion, though he retains the property designedly after becoming ac- 
qinintel with it? rightful ownership. Under s. 403 both cases con- 
stitute the ofience of criminal misappropriation. 

404 . Whoever dishonestly misappropriates orcon- 

^ . verts to his own use property, know- 
propriatiouofpro- iiig tliat sucli property was in the pos- 
rieSaT™ session of a deceased person at the 
at the time of his time of that pcrson’s decease, and has 
not since been in the possession, of any 
person legally entitled to such possession shall be 
punished with imprisonment of either description for 
a term which way extend to three years, and shall 
also be liable to fine ; and if tbe offender at the time 
of such person’s decease was employed by him as a 
clerk or servant, the imprisonment may extend to 
seven years. 

lllmtratlon, 

7j dies in possession of furniture and money. His servant A, before 
the money comes into the possession of any person entitled 1o such 
possession, dishonestly misappropriates it. A has committed the of- 
fence defined in this .section. 
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A conviction under ss. 403 or 404 will be valid, although the offence 
really committed was a theft under ss. 378, 380 or 381. (Cr. P. C. 
s. 423. Act XVIII of 1862. s. 18.) 


or CRIMINAL BREACH OP TRUST. 


Criminal breach 
of trust. 


405. Whoever, being in any manner entrusted 
with property, or with any dominion 
over property, dishonestly misappro- 
priates or converts to his own use that 
property, or dishonestly uses or disposes of that pro- 
perty in violation of any direction of law prescribing 
the mode in which such trust is to be discharged, or 
of any legal contract, express or implied, which he 
has made touching the discharge of such trust, or 
wilfully suffers any other person so to do, commits 
“ criminal breach of trust.” 


lllmtrations. 

(а) A being executor to the will of a deceased person, dishonestly 
disobeys the law which directs him to divide the effects according to 
tlie will, and appropriates them to his own use. A has committed cri- 
minal breach of trust. 

(б) A is a warehouse-keeper. Z, going on a journey, entrusts his 
furniture to A, under a contract that it shall be returned on payment 
of a stipulated sum for warehouse iviom. A dishonestly sells the goods. 
A has committed criminal breach of trust. 

(r) A, residing in Calcutta, is agent for Z residing at Delhi. There 
is ail express or imjilicd contract hetweoii A and Z that all sums remit- 
ted by Z to A shall be invested by A accortling to Z’s direction. Z 
remits a lac of Rupees to A, with directions to A to invest the bame in 
Company’s paper. A dishonestly disobeys the directions, and employs 
the money m his own business. A has coniinitted criminal breach of 
tiiist. 

(d) Blit if A, in the last illustnition, not dishonestly but in good 
faith, believing that it will bo more for Z’s advantage to hold shares iii 
the Bank of Bengal, disobeys Z’s directions, and buys shares in the Bank 
of Bengal for Z, instead of buying Company’s paper, here, though Z 
should suffer loss, and should be entitled to bring a civil action against 
A on account of that loss, yet A, not having acted dishonestly, has not 
committed criminal breach of trust. 

(e) A, a revenue officer, is entrusted with public money, and is 
either directed by law, or bound by a contract, express or implied, with 
the Government, to pay into a certain treasury all the public money 
which he holds. A dishonestly appropriates the money. A has com- 
mitted criminal breach of trust. 

(/) A, a carrier, is entrusted by Z with property to be carried by 
land or by water. A dishonest Ij'^ misappropriates the property. A 
has committed criminal breach of trust. 

A married woman, who as such is incapable of entering into a legal 
contract, may be convicted under the first clause of the above Section, 
if she dishonestly misappropriates, or converts to her own use, property 
with which she has been entrusted, (llcg. v. Robson. 31 L. J. M. 0. 

31 
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22.) But I imagine that she could not be convicted under the latter 
part of the Section, for using the property in violation “ of any legal 
contract express or implied.” For she could not enter into such a 
contract expressly and of course none such could be implied. 

406. Whoever commits criminal breach of trust 
Punishment for punished with imprisonment 

trust. ot either description tor a term whicti 

may extend to three years, or with fine, or with 
both. 

The two ingredients in the offence of criminal Breach of Trust are 
first an original trust, and secondly, a dishonest misapplication of the 
trust property. 

A trust has been defined by Lord Coke, as a confidence reposed 
in some other.” (Cited Ijewin. Trusts, 15.) Therefore where there is 
no original confidence there is no trust, and a misappropiiation, if 
punishable at all, will be so under s. 403. 

“ It is a confidence reposed in some other ; not in some other than the 
author of the trust, for a person may convert himself into a trustee, but 
in some other than the cestui que trust, or object of the trust; for a man 
cannot be said to hold upon trust for himself.” (Lewiii, Ibid.) 

In general there can i)e no doubt either as to the existence of the 
trust, or the criminal character of the act by which that trust is viola- 
ted. Where a clerk intercepts the money he has received on its way 
to his master, where a banker sells the securities he lias taken into 
deposit from his customer, where a guardian applies to his own use tlic 
rents he has collected for his ward, the only difficulty is to prove the 
fact. Sometimes, however, trusts are created silently, by mere im- 
plication of law, and without even the knowledge of the trustee, so 
that it may be quite a discovery to him when he first learns that he 
is a trustee. Sometimes too the trust is voluntarily created by the 
trustee, and he may fairly think that it is not binding on him any longer 
than he chooses to submit to it. In either of these cases an undoubted 
breach of trust may arise, though it would be very unfair to treat the 
matter as a criminal offence. 

Ill some cases a trust is raised by implication of law in consequence 
of facts arising after the date of the original transaction. For instance, 
the endorsee of a bill of exchange is entitled to sue all the parties to 
the bill on his own account, and without any trust for any other person . 
But if he were paid the amount of the bill by the drawer, this would 
not bar him in his action against the acceptor, tliough any sum which 
he might receive from the acceptor would be held by him as trustee 
for the drawer who had made the payment. (Jones v. Broadhurst 9 
C. B. 174, 185.) Again a trust is sometimes implied from a con- 
structive knowledge of facts, of which the trustee is in reality wholly 
ignorant. For instance, if an estate is bound by a mortgage, a charge 
for the benefit of children, a lien for the purchase money, or the like, 
and is transferred without any consideration, than the alienee will be 
bound by the trust, “ whether he had notice of it or not ; for thougli 
he had no actual notice, yet the Court will imply it against him where 
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he paid no consideration.” (Lewin. Trusts, 724.) And although a 
purchaser for valuable consideration will only be bound where he has 
had notice of the trust, still Equity assumes that he has had notice, 
if he has been made acquainted with something which ought to have 
led him to search for an instrument, in which the trust was mentioned. 
(Ibid. 224.) Lastly, even with full knowledge of all the facts, it is 
often a very difficult question to decide, whether there is a trust or an 
absolute gift. For instance, where property is given to a person by 
words which would convey an absolute interest, but phrases arc added 
expressive of a wish, hope, or entreaty that the property may be ap- 
plied in a particular way, it is frequently a very nice matter to decide 
whether such plirases create a binding trust, or may be disregarded 
altogether. (Lewin. Trusts, 167.) 

I conceive that no universal rule can be laid down, as to whether 
the breach of an implied trust is criminally indictable. Every case 
will in my opinion resolve itself into a question of fact ; did the party 
know that he was in fact holding the property under a trust, and did 
he wilfully violate that trust, intending thereby to defraud. 

The second point which I suggested above, relates to cases where 
a person had by his own act made himself a tnistee for some one else. 
Where this was done for a valuable consideration, as for instance, where 
an insolvent debtor undertook to continue his trade for the benefit of 
his creditors, and to render them an account of his profits, any wilful 
violation of the trust would be as clearly criminal, as if they had put 
him into their own business as agent. But it might be different 
where the trust was a voluntary one. Equity will not compel any one 
to make himself a trustee for another without consideration for so do- 
ing, but where he has fully completed the creation of the trust, then it 
treats the property as actually changed. As Lord Eldon said in such 
a case, 

“ It is clear that this Court will not assist a volunteer ; yet if the act ia 
completedy though voluntarily, the Court will act upon it. It has been de- 
cided, that, upon an ar/reement to transfer Stock, this Court will not inter- 
pose ; but if the party has declared himself to be the trustee of the Stock, 
it becomes the proj)erty of the cestui que trust without more, and the Court 
will act upon it.” (Expartc Pye. 18 Ves. 149.) 

On the other hand in another case Sir J. Wigram laid down the law 
with greater caution, saying ; 

“In the case of a formal declaration by the legal or even beneficial 
owner of proi)eii;y, declaring himself in terms the trustee of that property 
for a volunteer, the Court might not be bound to look beyond the mere de- 
claration. If the owner of property having the legal interest in himself, 
were to execute an instrument by which he declared himself a trustee for 
another, and had disclosed that instrument to the cestui que trust, and 
afterwaids acted upon it, that might perhaps be sufficient.’* (Meek v. Kettle* 
well 1 Hare. 470. GaskeU v. (laskeil 2 Y. and J* 602.) 

I conceive that the principle laid down by Sir J. Wigram is the only 
one that could be safely acted upon in criminal cases. Suppose a 
merchant intending to provide for his infant child were to direct his 
banker to open an account in the name of the child, and to transfer a 
portion of his funds into that account. This would according to de- 
cided cases amount to an executed trust. But I conceive that no in- 
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dictment could be maintained against him, if he got that account can- 
celled in a few days after, in order to apply the money to his own use 
upon some sudden pressure. Of course it might be very different, 
where the trust had been communicated to the party intended to be 
benefited, so as to lead him to act upon the belief that the property was 
his own. Here again it would be impossible to lay down any general 
rule. Perhaps the nearest approach to such a rule would be to saj^; 
that where a party violates a trust to which he has voluntarily sub- 
jected himself, the circumstances must be such as to disclose a moral 
as well as a legal fraud. 

The general evidence of an embezzlement consists in proof of the re- 
ceipt of money, which is not accounted for, or whose receipt is denied. 
Under the former Act 13 of 1850, s. 11 proof of a gross deficiency in 
the accounts of any trustee or public servant was held to be evidence 
of the offence charged, until explained. But of course no crime would 
have been committed where the trustee took the money, bond fide 
believing that he was entitled to it, or intending really to advance the 
interests of the party entitled, and supposing that his act would be 
ratified when known. 

The fact that the defendant has liimself a joint interest in the 
money entrusted to him is no defence, if he fraudulently applies it in 
violation of the terms of the trust. A member of a friendly society 
was also its paid secretary, and honorary treasurer He received the 
subscriptions of the members, gave them receipts for the full amounts 
paid by them, and punctually discharged all demands on the funds of 
the society. But he made false entries in the account books, and applied 
the difference to his own use. On the fraud being discovered, he was 
called upon for a»i explanation, when he admitted that he had received 
the money, and said lie was willing to repay it by instalments. It 
was held that he was properly convicted. (Reg. v. Proud 31 L. J. 
M.C. 71.) 

407. Whoever, being entrusted with property as 

Criminal breach ^ camer, whe^finger, or warehouse- 
of trust by carrier, keeper, commits Criminal breach of 
trust in respect of such property, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

If upon the trial of any person charged with the offence of criminal 
breach of trust under Section 405 of the Indian Penal Code, or of 
criminal breach of trust as a carrier, wharfinger, or warehouse-keeper 
under Section 407 of the said Code, it shall be proved that such person 
took the property in question in any such manner as to amount to 
the offence of theft under Sections 378 of the said Code, he shall not 
be entitled to be acquitted, but the Court, or the jury in a case tried 
by Jury, shall be at liberty to find that such person is not guilty of 
the offence charged, but is guilty of the said offence under the said 
Section 378, and thereupon such person shall be liable to be punished 
in the same manner as if he had been found guilty upon a charge 
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under the said Section 378. (Cr. P. C. s. 56, and see s. 423.) In 
trials before the High Court the indictment should be amended. (Act 
XVllI of 1862. s. 2.) 

408. Whoever, being a clerk or servant, or em- 

Criminal breach ^ Servant, and be- 

of trust by a clerk Hig in any naanncr entrusted in such 
or servant. Capacity with property, or with any 

dominion over propertj’^, commits criminal breach of 
trust in respect of that property, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 


"Where the prisoner, the Cashier and Collector of a manufacturing 
firm, had in addition to his salary a pcr-centage on the profits, but 
was not liable to the losses of the concern, and had no control over the 
management of the business, it was contended after conviction, that 
he was not a servant but a partner. Put the Court held, that even 
if the above facts constituted him a partner as regards the public, he 
was clearly only a servant as regarded his employers, and the conviction 
was affirmed. (Reg. v. Macdonald 31 L. J. M. C. 67.) 

If upon the trial of any person charged with the offence of criminal 
breach of trust as a clerk or servant under Section 408 of the Indian 
Penal Code, it shall be proved that such person took the property in 
question in any such manner as to amount to the offence of theft 
under Section 3 7 8 of the said Code, or the offence of theft as a clerk 
or servant of property in possession of his master under Section 381 
of the said Code, he shall not be entitled to be acquitted, but the 
Court, or the Jury in a case tried by Jury, shall be at liberty to find 
that such person is not guilty of the offence charged, but is guilty of 
the said ofl’ence under the said Sectiou 378 or Section 381 as the case 
may be, and thereupon such person shall be liable to be punished in 
the same manner as if he had been found guilty upon a charge under 
such Section. (Cr. P. C. s. 57, and see s. 423.) In trials before the 
High Court the indictment should be amended. (Act XV III of 
1862. s. 3.) 


Criminal breach 
of trust by public 
servant, or by 
banker, merchant, 
or agent. 


409. Whoever, being in any manner entrusted 
with property, or with any dominion 
over property, in his capacity of a pub- 
lic servant or in the way of his busi- 
ness as a banker, merchant, factor, 
broker, attorney, or agent, commits 
criminal breach of trust in respect of that property, 
shall be punished with transportation for life, or with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 
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OT THE EECEIVING OF STOLEN PROPERTY. 

410. Property the possession whereof has been 

a. 1 . transferred by theft, or by extortion, 

or by robbery, and property which has 
been criminally misappropriated, or in respect of 
which the offence of criminal breach of trust has been 
committed, is designated as “stolen property.” But 
if such property subsequently comes into the posses- 
sion of a person legally entitled to the possession 
thereof, it then ceases to be stolen property. 

411. Whoever dishonestly receives or retains any 

nishonertiy re. property, knowing or having 

ceiving stolen pro- reason to believo the same to be stolen 
i>erty. property, shall be punished with im- 

prisonment of either description for a term which 
may extend to three years, or with fine, or with 
both. 

In indictments under this section, the first requisite will be to show 
that the property was “stolen,” within t lie terms of s. 410. This 
must be proved by exactly tlie same evidence as would be requisite 
if the principal oftender were on his trial. Nor can the conviction of 
such principal be used against the receiver as evidence of the crime 
having been committed, for he was no party to it, and had no power 
to cross-examine the witnesses, (1. Kuss. 43) and it would still be 
perfectly competent to him to prove the innocence of the convicted 
thief. (Fost. 365.) And so 

“ Where two persons were indicted together, one for stealing and the 
otlier for receiving, and the principal pleaded guilty, Wood, B. refused to 
allow the plea of guilty to establish the fact of the stealing by the principal 
as against the receiver.” (1 Russ. 43.) 

Not only must it be shown that the property was originally “ stolen 
property,” but also that it continued in that state at the time of the 
receipt. In one case, goods had been stolen, and when the thief was 
detected they were taken from him, and then restored by the owner’s 
consent, that he might sell them to a person who had been in the 
habit of buying his booty. When the letter was indicted as a receiver, 
it was held that he could not be convicted, inasmuch as at the time of 
the receipt the goods were not stolen goods. (Arch. 367, and see 
Mad. F. U. 238 of 1861.) 

So also, the goods received must be the identical goods winch were 
stolen, and not something for which they had been sold or exchanged. 
Where A stole six notes for iSlOO, and changed them into notes for 
£20, some of which he gave to B, it was ruled that B could not be 
convicted of receiving, as he had not received the notes which were 
stolen. (Arch. 367.) 
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Again there must be a receipt of the goods. This is in general 
sufficiently proved by showing that they are in the possession of the 
accused. But this cannot be laid down as a universal rule. It would 
always be open to him to show that he was not aware of their being 
there, or that the place of their deposit was one to which others had 
as free access as himself. (See Ante p. 229.) And tho\igh there be 
proof of a criminal intent to receive, and a knowledge that the goods 
were stolen, if the exclusive possession still remain in the thief, a con- 
viction for receiving cannot be sustained. (Arch. 3 G 6 . ) For instance, 
if a jeweller were apprehended in the act of bargaining with a thief for 
a stolen watch, the offence would not be complete till the purchase was 
concluded. But where the prisoner has received the property knowing 
it to be stolen, whether for the purpose of assisting the thief, or for 
the purpose of concealment, it is equally a crime, although he gains no 
profit or advantage by the receipt. (2 lluss. 247.) 

To the same effect is the following ruling of the Court of N A. 

A conviction of receipt of stolen property can only be sustained where 
there is proof of the i)ersoiial possession of such property by a prisoner, as 
by having the property in his own hands under his personal charge, or with- 
in his house, with his consent, and with a knowledge on his part of its 
having been obtained by theft or robbery. When proof of personal posses- 
sion in some of the modes is wanting, there may l>e ground for a convic- 
tion of being accessary after the fact to a theft or robbery, but not for that 
of the receipt or possession of plundered projicrty.” (3 M, Dig. 113, §62.) 

There may be a recciipt by subsequent ratification of the act of 
another. A wife in the absence of her husband, and without his 
knowledge received stolen goods and paid money on account of them. 
The thief and the husband afterwards met. The latter then learnt that 
the goods were stolen, and he agreed on the price 'which was to be 
paid for them, and paid the balance. It was held tliat the receipt by 
him was complete from tlie time wdieii he ratified and approved of his 
wife’s act, having a guilty knowledge. (Beg. v. Woodwaid. 3L L. J. 
M. C. 91.) 

Lastly, and chiefly, a guilty knowledge must be shown. Mere recent 
possession of the stolen property is not alone sufficient, as such pos- 
session (where it proves any thing) is evidence of stccding and not of 
receiving. (2 Russ. 247, See ante p. 228.) This knowledge may be 
proved by the evidence of the jirincipal felon, produced as a witness for 
the crown, (his confession would not be any evidence, Arch. 202,) or 
circumstantially, as by showing tliat the defendant bought them very 
much under their value, or douied being in possession of them, or tlie 
like. So also instances of receiving other goods, stolen from the same 
person, by the same thief are admissible, as it is very unlikely 
that a succession of such transactions could be carried on without 
suspicion being raised. (Arch 367.) But this latter sort of proof 
is not to be extended. Accordingly where evidence w^as offered 
that the prisoner luid received different articles, stolen from different 
owners, at different times, by different thieves, it was decided that it 
was not admissible. The presumption woulil l>e too weak to be of 
any value; probably evidence of the same sort might be adduced 
against every tradesman who purchases secondhand goods. (Arch. 188.) 

It will be observed that s. 411 uses the words having reason to 
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helieve the same to be stolen property. This goes beyond the former 
law which required actual knowledge, (per Scotland C. J. Beg. 
V. Veeree. Madras Sessions April 28, 1802.) 

And therefore where goods are received by another under circum- 
stances of such equivocal character, as ought to have aroused the sus- 
picions of an honest man, the jury would be authorised in convicting. 

Under the law both of England and Scotland, 

“ A wife cannot be indicted for receiving or concealing the stolen goods 
bronglit in by her husband, unless she make a trade of the crime, and has 
taken a j)art in disposing of the stolen goods.” (Alison Grim. 338. Reg. v. 
Wardroper, 29 L. J. M. C. IIG.) 

There is nothing in this Code to protect the wife under such circum- 
stances, (see ante p. 37) but 1 conceive it would require very strong 
evidence of actual participation in the cnine to render a conviction 
against the wufe satisfactory, since her subordinate position in the liouse 
makes the mere presence of the goods no evidence whatever against her. 

412. Whoever dishonestly receives .or retains 

any stolen property, the possession 
i>0.ta0W3‘ or has reason to 
stolen in tiio com- beliove to have been transferred by 
nussionof adacoi- commissioii of dacoity, or disho- 
nestly receives from a person whom 
he knows or has reason to believe to belonjj, or to 
have belonged to a gang of dacoits, property which 
he knows or has reason to believe to have been 
stolen, shall be punished with transportation for life, 
or with rigorous imprisonment for a term which may 
extend to ten years, and shall also be liable to fine. 

413. Whoever habitually receives or deals in 

Habituaiiydeai- propcrty which he knows or has reason 

ingin stolen i)ro- to believe to bc stolen property, shall 
be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 

It is difficult to say what sort of evidence will be admissible, and 
sufficient, to pmeure a conviction under this Section. At the very 
least two acts of receiving or dealing in stolen property must be proved 
or presuraefl. And these acts must be at some little distance of time, 
otherwise lliey could not be taken as establishing an habit. Where a 
man had been several times actually convicted, this would of course be 
sufficient, and the previous convictions would be the best evidence 
against him, since having been himself a party, he could not dispute 
them. Previous convictions need not be proved by production of the 
record. It is sufficient if the fact be certified by the clerk of the Court, 
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ov other officer having the custody of the records of the Court where 
the conviction took place, or his Deputy. (Act XV of 1852, s. 9.) 
Where there have been no convictions, the act which are relied on as 
evidencing a habit must in general be proved, just as if each were 
the subject of a separate indictment. Sometimes this might not be 
absolutely necessary. If it could be shown that a man kept a shop 
which was frequented by persons who were, and who must have been 
known by him to be thieves ; if the nature of the goods which he 
purchased, the price which he paid, the precautions with which the 
goods were bought, kept or disposed of ; the contrivances employed in 
the premises for concealrncnit, for rapid exit, and for preventing en- 
trance, and other similar circumstances gave strong evidence of the 
general nature of the trade pursued, even a single instance of receiving 
brought home for the first time might be sufficient to warrant a con- 
viction. But it would always be necessary to watch such evidence 
very narrowly. 

414. Whoever voluntarily assists in concealing or 

Assisting in con- disposing of or making away with 
ceaiment of stolen property which he knows or has rea- 
property. believe to be stolen property, 

shall be punished with imprisonment of either des- 
cription for a term which may extend to three years, 
or with fine, or with both. 

I imagine that this section is inteiideii to apply to cases where there 
has not l)^en such a possession as would support an indictment against 
the party, as a receiver, under s. 411. Where there has been such a 
possession the offence of receiving wDl be complete. 

Even tlioiigli tlie goods be retained for the shortest time, or though the 
object be not i)ermaiieut possession, but temporary concealment.” (Alison 
Grim. L. 


OF CHEATING. 

415 . Whoever, by deceiving any person, fraudu- 
cueatin® lently or dishonestly induces the person 
so deceived to deliver any property to 
any person, or to consent that any person shall retain 
any property, or intentionally induces the person so 
deceived to do or omit to do any thing which he 
would not do or omit if he were not so deceived, and 
which act or omission causes or is likely to cause da- 
mage or harm to that person in body, mind, reputa- 
tion, or property, is said to " cheat.” 

Explanation. A dishonest concealment of facts is 
a deception within the meaning of this Section. 
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Illustratims, 

{a) A, by falsely pretending to be in the Civil Service, intentionally 
deceives Z, and thus dishonestly induces Z to let him have on credit 
goods for which he does not mean to pay. A cheats. 

(6) A, by putting a counterfeit iuai*k on an article, intentionally de- 
ceives Z into a belief that this arficlo was made by a certain celebrated 
manufacturer, and thus dishonestly induces Z to buy and pay for the 
article. A cheats. 

(c) A, by exhibiting to Z a false sample of an article, intentionally 
deceives Z into believing that the article corresponds with the sample, 
and thereby dishonestly induces Z to buy and pay for the article. A 
cheats. 

A, by tendering in payment for an article, a bill on a house with 
which A keeps no money, an<i by which A expects that the bill will bo 
dishonored, intentionally deceives Z, and thereby dishonestly induces 
Z to deliver the arficle, intending not to pay for it. A cheats. 

{e) A, by pledging as diamonds aiiilcles which he knows are not dia- 
monds, intentionally deceives Z, and thereby dishonestly induces Z to 
lend money. A cheats. 

( f) A intentionally deceives Z into a l>elief that A means to repay 
any money that Z may lend to him, and thereby dishonestly induces 
Z to lend him money, A not intending to repay it. A cheats. 

{g) A intentionally deceives Z into a belief that A means to deliver 
to Z a ceiiain quantity of indigo plant which he does not intend to deli- 
ver, and thereby dishonestly induces Z to advance money upon the faith 
of such delivery. A cheats ; but if A, at the time of obtaining the 
money, intends to deliver the indigo plant, and afterwards breaks his 
contract and does not deliver it, he does not cheat, but is liable only 
to a civil action for breach of contract. 

(Ji) A intentionally deceives Z into a belief that A has performed A*s 

E art of a contract made with Z, which he has not performed, and there- 
y dishonestly induces Z to pay money. A cheata 
(i) A sells and conveys an estate to B. A knowing that in conse- 
quence of such sale he has no right to the property, sells or mortgages 
the same to Z, without disclosing the fact of the previous sale and con- 
veyance to B, and receives the pui’chase or mortgage money from Z. 
A cheats. 

416. A person is said to '' cheat by personation,” 
Cheat by person- if he chcats by pretending to be some 
other person, or by knowingly substi- 
tuting one person for another, or representing that 
he or any other person is a person other than he or 
such other person really is. 

Es^lanaJiion. The olfence is committed whether 
the individual personated is a real or imaoinarv 
person. 

Illujitratims, 

(a) A cheats by pretending to be a certain rich banker of the same 
name. A cheats by personation. 

(6) A cheats by pretending to be B, a person who is deceased. A 
cheats by personation. 

417. Whoever cheats shall be punished wifii im- 
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prisonment of either description for a 
chfatSig^*”* term which may extend to one year^ 
or with fine, or with both. 

Tt may be laid down as a general rule, that wherever a person frau- 
dulently represents as an exiding fact, that which is not an existing 
fact, and so gets money, &c., that constitutes the offence of cheating. 
(Arch. 888.) Where the foreman of a manufactory, who was in the 
habit of receiving from his master money to pay the workmen, obtain- 
ed from him, by means of false written accounts of the wages earned 
by the men, more than the men had earned, or he had paid them, the 
Judges held it to be within the Act. They said that all cases where 
the false pretence creates the credit are within the Statute ; and here 
the defendant would not have obtained the excess above what was really 
due to the workmen, were it not for the false account he had delivered 
to his master. (Arch. 389.) And in a very similar case in Madras 
the prisoner was convicted, where it appeared that he had obtained 
money from his employers, the Railway Company, by furnishing pay 
abstracts which contained the names of a number of lietitious coolies, 
and drawing wages on their account. (Reg. v. Loiighur^t 4th Ses- 
sions, 1858.) So, obtaining money by false statement of the name 
and circumstances of the defendant or any other person, in a begging 
letter, is a criminal offence. (Arch. 386.) 

Where several false statements arc made, wdiich result in a person 
being cheated, it is no objection that some of them arc not legally in- 
dictable, if there is any one which is criminal and by means of whicli 
the property was obtained. (Reg. v. Jennison, 31 L. J. M. C. 146.) 

Undei che English law a false statement as to a future fact did not 
constitute the offence of cheating. Therefore, a pretence that the party 
would do an act which he did not mean to do, as for instance a pre- 
tence that he would pay for goods on delivery, was not indictable. 
(Arch 392.) And so it was laid down in Scotland that, “the most 
extensive fraud committed by merely ordering goods on credit, and 
not paying for them, witliout any false representation, did not fall 
under this species of crime. ” (Alison. Criiu. L. 3G2.) This is not 
the case under the present Code, as appear from illustrations (/) and 
(g) in both of which a false pretence as to an intention is held to con- 
stitute the crime. This may create a great deal of difficulty. AVherevor 
a contract is entered into, each paity leads the other to belie\c that ho 
intends to perform his own part If he subsrcpiently fads, there will 
be nothing to prevent an indict merit being laid under this section, and 
the only question will be, whether at the time of making the contract 
he intended to cany it out. In niy opinion, the only safe rule to lay 
clown will be, that mere breach of contract is note\en prihid facie evi- 
dence of an original irauduleut intention. It wdl lie upon the prose- 
cution to establish this intention affirmatively, as for instance, in the 
case of a borrower, that he was hopelessly insohent when he contract- 
ed the loan ; in the case of a contract to deliver goods, that the per- 
son never had the means to deliver them, and never took any steps to 
procure them. It must be recollected, that where an act is in itself 
innocent, but may become unlawful by being done with a particular 
intention, or under particular circumstances, the presumption of inno- 
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cence prevails, till the facts which destroy it are proved. (See ante 
^p. 53, lOL) 

A very common difficulty that arises on indictments for cheating is 
where the false statement is made in the progress of a sale. Sellers 
are so apt to ascribe an extravagant value, and fictitious qualities to 
their own wares, that almost every purchase might form the subject 
of an indictment, if praises of an article, which turn out to be false, 
could be charged as a crime. On the other hand if a man gets my 
money by professing to give me one article, when lie really gives me 
another, as in the case of the wooden nutmegs wliich Yankee pedlars 
are said to vend, this is as heinous a fraud as any whicli we have men- 
tioned. The difficulty is to draw the line. This will be best done 
by a few examples of both sorts of cases. 

In the Queen v. Sherwood, (26 L. J. M. C. 81) the prisoner having 
contracted to sell tiie prosecutrix a load of coals at ^d. per Cwt. 
delivered to her a load of coals which he knew weighed only ll Chvt., 
but which he stated to her contained 18 Cwt., and he produced a 
ticket showing such to be the weight, which he said he had himself 
made out when the coal was weighed. She thereupon paid him the 
price as for 18 Cwt., which was 2^. 4/7, more than was due. Cock- 
burn, C. J. said, 

“ That representation as to the excess -of 4 Cwt. is equivalent to his sell- 
ing 4 Cwt. of coals, when there were im coah at all, as in the ca>o ])iit 
during the argument of a man soiling coals, said to he in a covered waggon, 
when in fact there were no coals there. In my opinion the ])risoncr w.is 
properly convicted.’’ (This case over-rule^ the conllictiug decision in Hcg. 
V. Keed. Arch. 390.) 

In the Queen v. Roebuck a parly obtained an advance of money 
from a pawn broker on a chain, which he pretended to be siher, but 
which he knew not to be silver but of au inferior metal, lie was con- 
victed. Lord Campbell, C. J. said, 

“The chain not being silver, and not being the aiticle which it was re- 
presented to be, the case comes clearly iijion principle within the Act of Par- 
liament respecting false pretences It is like the case where a man passes 
a flash note as a real note. There is, as here, some little value in the article 
given, but no real value.” (25 L. J. M. C. 101.) 

And a similar decision w’as given, w licre the prisoner by falsely 
pretending to the prosecutor that he had built a house on certain lauds, 
and depositing with the })ro8ecutor the lease of the laud as a secu- 
rity, induced the prosecutor to advance him money. (Keg. v. Rur- 
gon, 25 L. J. M. C. 105.) 

In all these cases the party cheated did not get the thing whicli he 
expected, nor even a thing of the same sort, it was difierent in two 
other cases, which run very close to each other. In the Queen v. 
Abbott, (1 Den. U. C. 273) the prisoner had induced the prosecutor to 
buy a cheese, pretending that the good tasters which he produced were 
part of it, when in fact the cheese was of very iriierior quality. The 
conviction was decided to be good by all the Judges upon considera- 
tion, and was affirmed in the two cases last cited. On the other hand, 
where the prisoner induced a pawn broker to advance him money upon 
some spoons, which he presented as silver-plated spoons, which had 
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as much silver on them as “ Elkington’s A/’ (a known class of plated 
spoon) and that the foundations were of the best material ; the spoons 
were plated with silver, but were, to the prisoner’s knowledge, of very 
inferior quality, and not worth the money advanced upon them ;--it 
was held that the conviction was bad. Lord Campbell, C. J. said. 

Here the statement made by the pi isoner resolves itself into a mere re- 
presentation ot the quality of the things sold. We mu.st also bear in mind 
that the articles - old \sere of the species winch they were represented to be, 
because they were siioons with silver on them, and the purchaser obtained 
those spoons, tliough the quality was not what it was represented to be. 
Now it seems that it never could have been the intention of tlie legislature 
to make it an indictable olfcnce foi the seller to exaggerate the quality of 
the goods he was selling, any more than it would be aii indictable offence 
for the purchaser during tlie bargain to defireciate their quality, and to say 
that they were not eipial to what they really were, and so to induce the seller 
to part with the goods at a lower price.’* 

And as Cock burn, C. J. remarked, 

“ Had the prisoner represented the spoons as Elkington’s manufacture, 
when 111 ])i>iiit of fact they were not, and he knew it, it wouhl have been an 
entirely ditfereiit thing. But here, by way of vaunting the thing he is sell- 
ing, the prisoner lepreseut-, the spoons as eipial 111 quality to a jiarticular 
luauiifaetuie. That makes all the differenee beWcen this case and the eases 
icfeiTcd to.” 

Lastly wo may quote the observations of Krle, J. who said, 

“ Looking at all the cases wc have been cousidcring, those that have been 
the subject of the greatest eornment seem tn me to fall within the principle, 
that where tlu; .suhslujicv of the coiitiact is falsely represented, and by reason 
of that the money is obtained, the iiidictineut is good. Where the ring w’as 
sold, as ill the (^uecii v. Ball, and the chain, as in the Queen v. Koebuck, it 
WMs to be a silver ring and a silver ch.iin. Silver was of the substance of the 
contract. In the Queen v. Abbott the substance of that contract >vas not 
cheese of any quality, but a cheese of the paiticular qu.ihty shown by the. 
taster. In the Queen v. Keuriek, the fact that brought that e.ise isithiu 
the definition was, that the man asserted that the horses had been the ])ro[)ei ty 
r)f a lady, deceased, were now the proiierty of her sifter, and had never 
belonged to a horse dealer, ,ind were quiet to drive. The piircha&or u anted 
the horses for a lady of his family, and tlie essence of that contract was, 
that they were hordes which had been the prn])erty of a la<ly who hatl driven 
them. It was a false assertion of an existing tact. This appears to me not 
to ho a j-ight conviction, because it is not an affirming of a definite triable 
faiit to say th.it the goods are equal ti» Elkingtoifs A, but the alhnnation is 
of what is mere matter of oiuiiioii, arul falls within the catcgoiy of untrue 
jiraise of the article intended to be bought.'’ (Heg. v. Bryan, 20 L. J. M. 
C. 84.) 

It is not necessary that the pretence should be in words ; the con- 
duct and acts of the party will l3e sufficient without any verbal rejire^ 
sciitation. Thus, if a party obtain goods from another, upon giving 
him in payment his che([iie upon a banker, with whom in fact he has 
no account, this is a talse pretence within the meaning of the act. And 
similarly where a man assumed the name of another, to whom money 
was required to be paid by a genuine instrument. 8o, where a person 
at Oxford, who was not a member of the university, went, for the pur- 
pose of fraudulently obtaining credit, wearing a coinmoners’s gown ami 
cap, and obtained goods, this was lieUl a sutheient false pretence, though 
notiiing passed in words. (Arch. 3U1, 392.) 

Again, the money must have been obtained by means of the false 
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pretence. And therefore, as laid down above by Erie, J., the state- 
ment must be as to something which is of the substance of the con- 
tract ; for if it were a mere unimportant and irrelevant assertion, it 
could not be assumed that it had been an operating inducement. So 
also the statement must have been believed, otiierwise it clearly could 
not have had any weight with the party to whom it was addrcscd. In 
a recent case it appeared that the prisoner liad knowingly over-stated 
the amount of work he had done, with a view to get more than his 
proper amount of vvagt*s. The prosecutor paid him the money, know- 
ing his statement to be untrue. On apjJCcd Cockburn, C. J. said, 

The conviction cannot be supported. Here the prosecutor knew that 
the pretence was false. The question in this case is, what is the motive 
operating on the mind of tlio ])roseciitor to induce Inm to make this pay- 
ment ? If it is a belief in the prisoner’s false statement, the offence of ob- 
taining money under false pretences is made out ; but it is not so, if, as in 
this case, the motive be a mere desire to entrap the prisoner W'lthout such 
belief.” (Reg. v. iMills 2G L. J. M. C. 7‘J.) 

Lastly, the false pretence must be us(;d witli a view" to defraud. This 
will in general be assumed from the fact that a fraud was effected. 
On the other hand, a case miuht be imagined wdicre it could be shown 
that the paity merely intended a ])ractical joke, or had some collaieral 
object in view, but no inteiilion of cheating any one. In one case the 
following curious state of facts appeared. The prosecutor owed the 
prisoner’s master a sum of money, of which the latter could not obtain 
payment, and the prisoner, in order to secure to his master the means 
of paying himself, had gone to tlie prosecutor’s wife in his absence, and 
told her that his master had bought of her husbaiid tw'o sacks of malt, 
and had sent him to fetch tiicin away, upon w hich she delivered them 
up. Coleridge, J. told the Jury, 

“ Although every one must be taken to have intended the 

nfitural consequence of his own act, yet if, in this case, you arc satislied 
that the prisoner did not intend to dcframl the prosecutor, but only to put it 
in his master’s i>o\ver to co npel him to piy a just debt, it will be your duty 
to find him not guilt}'. It is not snllicieiit that the prisoner knowingly stated 
that which was false, and thereby obtained the malt. Ycni must be satisfied 
that the prisoner at tlic tiiiu intended to defraud the prosecutor.” (2 Russ. 
312.) 

This dlclnm Avas a good deal relied on in a rcc.ent case at Madras, 
the Queen v. Longhiirst, alluded to before, (p. 2.‘)1.) 'I hero the pri- 
soner had confessed the fact that he had intioducetl an overcharge for 
coolies, and obtained money thereby, lie attempted however to set 
up as a defence, that he bail paid certain money out of his own pocket 
on a contract for goods supplied to the llailway Company — that 
through a mistake in his accounts he had omitted to charge it at the 
proper time, and that aft(‘rwards, being afraid of incurring blame for 
this irregularity, he liad adopted this indirect way ofreimbursiiig him- 
self. lienee no fraud was practiced upon his employers, the only re- 
sult of the false pretence being, that they had paid money for one thing 
wdiioh was really due for anotlier. Bittleston, J., refused to receive the 
evidence, on the ground that it could form no defence. On tlie above 
case being cited, he distinguished it on two grounds. First, that in 
Uie case quoted, the debt w'as admitted to be a just one, w'hereas here 
it had never been even brought to the knowledge of the Railway Com- 



CHEATING. 


255 


pnny. Secondly, that in the former case it did not appear that the 
prisoner ever intended to deprive the owner pcrinanently of his malt, 
but merely to detain it temporarily, as a means of putting the screw 
upon him, to make him pay. iReg. v. Longluirst. 4th Sessions, 1858.) 
Tlie latter, I conceive to be the true ground. 

In a very recent case the defendant was indicted for obtaining a 
carriage; from the prosecutor by a false pretence. He admitted the 
fact, but said that the prosecutor owed him money, and that he got 
the carriage in order to compel payment. Bittlcston, J. in charging 
the jury, said, 

I advise not to convict unless you are satisfied that the prisoner 
obtained the property intending absolutely to apply it to his own use. If 
you think he did not obtain it wntli the intention ot keeping it, but of put- 
ting a screw upon the prosecutor to make him pay the money due by him, 
then I tliink he is not guilty of the offence. The prosecutor admits that 
there was a debt due, and there is evidence of an arbitration between them 
as to a money dispute. If you think it was merely a trick resorted to for 
the purptise of ]>re.ssure, then I recommend you to acquit. It is very 
dangerous to convict upon a criminal charge, where the case comes merely 
to a matter of civil dispute.’* (Reg. v. Sheik Ahmed. 4th Sessions, 1860. 
Madras.) 

I am however inclined to think that all of these cases would come 
under s. 415. The offence under this section consists of cheating a 
person into delivery of the property, and the mode in which it was 
intended to use it, or the lengtli of time during which it was to be 
kept, seem to me to be immaterial. It was different under the English 
statute. There the crime consisted in obtaining the article by false 
pretences with intent to clieat or defraud any person of the same.’’ 
It might fairly be said tliat there was no such intention if the pos- 
session of the article was not to be permanent, and if no loss in respect 
of it was ever to be inflicted upon the owner. Under the present Code 
the test is the honesty of the means by which the change of pos- 
session was effected, not the object which the accused had in view. 

Where the question is wlietlicr a defendant made the false state- 
ment with an intention to cheat, evidence that he had made similar 
false statements a short time previously, and obtained money by them, 
was held to be inadmissible. (Reg. v. Holt, 30 L. J. M. C 11.) 

The offence of cheating can only be tried by the Court within whose 
jurisdiction the cheat took place. It cannot be tried by any Court 
into whose jurisdiction the property fraudulently obtained has been 
brought. (Reg. v. Stanbury, 31 L. J. M. C. 88.) 

418. Whoever cheats, with the knowledge that 
he is likely thereby to cause wrongful 
kno^Sge® Tut ^ person whose interest in the 

■wrongful loss may transaction to which the cheating re- 
l^tes, he was bound, either bylaw, or 
intor^ the oflfen- by a legal contract, to protect, shall be 
protect. *** punished with imprisonment of either 
description for a term which may ex- 
tend to tlyree years, or with fine, or with both. 
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This section would ap])ly to cases of cheating by a guardian, trustee, soli- 
citor, or agent, by the Manager of a Hindoo family, or the Karnaven of a 
tarwaad in Malabar, 

419. Whoever cheats by personation shall be 
Punisiiment for P'lnished with imprisonment of either 

cUeatiugbypersdn- description for a term which may 
extend to three years, or with fine, 

or with both. 

420. Whoever cheats and thereby dishonestly 

induces the iiorson deceived to deliver 

Cheating and dis- , 

hono.stiy iiidnciiig any property to any person, or to make, 
aMvery of pro- alter, or desti’oy the whole or any 
part of a valuable security, or anything 
which is signed or sealed, and which is capable of 
being converted into a valuable security, shall be 
punislied with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 


OP FRAUDULENT DEEDS AND DISPOSITIONS OP PROPERTY. 


‘Dishonest or frau- 
dulent removal or 
concealment of j)ro- 
perty to prevent 
distribution among 
creditors. 


421. Whoever dishonestly or fraudulently re- 
moves, conceals, or delivers to any 
person, or transfers or causes to be 
tranferred to any person, without 
adequate consideration, any property, 
intending thereby to prevent, or know- 
ing it to be likely that he will thereby prevent, the 
distribution of that property according to law among 
his creditors or the creditors of any other person, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to two years, or 
with fine, or with both. 


422. Whoever dishonestly or fraudulently pre- 
vents any debt or demand, due to him- 
self or to any other person, from being 
venting from being made available according to law for 
his creditors a debt payment 01 liis debts OT the debts ot 
or demand due to other person, shall be punished 

the offender. ..t- • ^ //.•ii •‘i 

With imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 
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It is difficult to see the distinction between these sections End ss, 
206, 209. (See Ante. p. 128.) The words in s. 421 which refer to the 
“ distribution of property according to law among creditors,’* seem to 
relate to the procedure in Insolvency, which is the only case in which 
property is sq distributed. Their effect may be to render criminal 
what is known in Bankruptcy by the term fraudulent preference. The 
policy of the Bankrupt and Insolvent laws is to insure to every credi- 
tor a proportional share of his debtors estate. Therefore 

Any conveyance to a creditor by a trailer, of his whole property, or ot 
the whole with an exception merely nominal, in consideration of a bygone 
and pre-existing debt, though not fraudulent under the statute of Elizabeth, 
(see ante. p. 129) is fraudulent under the bankrupt act, and an act of bank- 
rmiitcy. And a transfer by a trader of part of his property to a creditor, 
in consideration of a bygone and pre-existing debt, though not fraudulent 
within the statute of Elizabeth, is fraudulent, and an act of bankruptcy, if 
made voluntarily, and in contemplation of bankruptcy ; or if it otherwise 
have the effect of defeating or delaying creditors.” (1 Sm. L. C. 16.) 

Where a trader, when involved in difficulties and hopelessly insol- 
vent, deposited the title deeds of his property with his brother, as a 
security for a debt owing to his brother, this was held to be a frau- 
dulent preference, and not binding upon the bankrupt, (In re Barton. 
31 L. J. Bank. 7.) 

Accordingly Sir Mordaunt Wells is reported to have said at the sit- 
ting of the Calcutta Insolvent Court on the llth January 1862, that 
before going into the business of the day, there was a matter of great 
importance which he wished to announce publicly. As that was the 
first Insolvent Court day held after the passing of the Penal Code, 
and as it might not be generally known that there were two Sections 
in the Code which would materially affect parties who came into that 
Court for protection after making over their property to their relations 
or friends, he thought it right to state the course he intended to take 
in respect to such cases in future, armed as he w'as with the power 
vested by the new law. The Sections were 42 L and 423 introduced 
into the Penal Code, and he was quite certain that if those Sections 
were properly worked, they would tend most materially to strike at 
the root of the benatme system — and he considered it his duty to 
state thus publicly the course he intended to take with reference to 
those Sections. He then read Sections 421 and 423, and proceeded 
to 9 bserve, that it was his intention in evciy henamee transaction in 
which he was satisfied that it was a henamee transaction and done wdtli 
a view to defeat tlie creditors in getting at the property, to direct the 
parties to be prosecuted before the magistrate, not only the Insolvent 
but the parties connected with such transactions. 

423. Whoever dishonestly or fraudulently signs, 
executes, or becomes a party to any 
deed or instrument which purports to 
transfer or subject to any charge any 
property, or any interest therein, and 
which contains any false statement re- 
lating to the consideration for such transfer or charge, 

33 


Diahoiiest or frau- 
dulent execution of 
deed of transfer 
containing a false 
statement of consi- 
deration. 
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or relating to the person or persons for whose use or 
benefit it is really intended to operate, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to‘ two years, or with fine, 
or with both. 

Two ingredients arc required to make up the offence in this section. 
Tirst a fraudulent intention, and secondly a false statement as to the 
consideration for the document or the person in whose favor it is to 
operate. Tlie mere fact that an assigimitnt has boon taken in the 
• name of a person not really interested, will not be suflicicnt. Such 
transactions, known in Bcng*al as Bmainee transactions (sec 6. M I. 
A. 5.3) have nothing necessarily fraudulent But if a debtor were to 
])’ircliase an estate in the name of another, for the purpose of shielding 
it from his creditors ; or if the manager of a Hindu family, assigning 
the family property withnut any necessity, were to insert in the deed a 
statement, that the assignment was made to pay tlie government duos, 
or to discharge an ancestral debt, this would be such a fraudulent false- 
hood as would bring this act within s. 423. 

424. Wlioover dishonestly or fraxidulently con- 
ceals or removes any property of him- 
<l!iioilt'rom(lvirOT self Or any other jxerson, or dishonestly 
fioiiceaimeut of or fraxidulciitly assists in the conceal- 
property. inentorromoval thereof, ordislionestly 

releases any demand or claim to which he is entitled, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 

Such acts as the removal by a tenant of his furniture or crops, to 
avoid a distrcbs for rent ; or a release of a debt by one of several exe- 
cutors, partners, or joint-creditors, to the injury of the others, and 
without their consent, would come within this section. 


OF MISCHIEF. 

42.5. Whoever, with intent to cause, or knowing 
, , . , that he is likely to cause, wronofful loss 

Mischief. , . il UT X 

or damage to the public or to any per- 
son, causes the destruction of any property, or any 
such change in any property, or in the situation 
thereof as destroys or diminishes its value or utility 
or affects it injuriously, commits “mischief.” 

Explanation 1. It is not essential to the offence 
of mischief that the offender should intend to cause 
loss or damage to the owner of the property injured 
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or destroyed. It is sufficient if he intends to cause, 
or knows that he is likely to cause, wrongful loss or 
damage to any person by injuring any property, 
whetlier it belongs to that person or not. 

Explanation 2. Mischief may be committed by 
an act affecting property belonging to the person who 
commits the act, or to that person and others jointly. 

Illustrations. 

{(i) A voluntarily burns a valuable soturity belonging to intending 
to cause wrongful loss to Z. A has corninitted mischief. 

{h) A introduces water into an ice lioiiso belonging to Z, and thus 
causes the ice to melt, intending wrongful loss to Z. A has committed 
mischief. 

(c) A voluntarily throws into a river a ring belonging to Z, with the 
intention of thereby caibsing wrongful loss to Z. A has committed 
mischief. 

{(I) A, knowing that his effects are about to be taken in execution 
in order to satisfy a debt due from him to Z, destroys those effects, with 
the intention of thereby preventing Z from obtaining .satisfaction t>f the 
debt, and of thus causing diimage to Z. A ha.S corninitted mischief. 

i,e) A, having insured a ship, voluntarily causes the same to be cast 
away, with the intentiou of causing damage to the underwriters. A has 
committed mischief. 

(/) A causes a ship to be cast away, intending thereby to cause da- 
mage to Zj who has lent money on bottomry on the shij). A has com- 
mitted mischief. 

ig) A, having joint property with Z in a horse, shoots the hoi’se, in- 
tending tlierohj" to cause wrongful loss to Z. A has committed mischief. 

{h) A causes cattle to entei upon a field belonging to Z, intending to 
cause and knowing that he is likely to cause damage to Z’s croj). A 
lio,s committed mischief. 


426. Whoever commits mischief shall be punished 
Punishment for '^i^h imprisonment of either descrip- 


mis- tion for a term which may extend to 
three months, or with fine, or with both. 

427. Whoever commits mischief and thereby 
causes loss or damage to the amount 
of fifty Rupees or upwards, shall be 
punished with imprisonmeut of either 
description for a term which may ex- 
tend to two years, or with fine, or with 
both. 


committing 

chief. 


Committing mia- 
cliief and there! >y 
CJiiiaing damage to 
ihe amouut of 50 
Knpees. 


428. Whoever commits mischief by killing, poi- 
1 • f , 1 11 soning, maiming, or rendering useless, 

MiBcmef bykill- , ®’, , r. ,i ® , n 

ineormaimingany any animal or animals oi the value of 
Rupees or upwards, shall be 
punished with imprisonment of either 
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description for a term which may extend to two 
years, or with fine, or with both. 


429. "Whoever commits mischief by killing, 
poisoning, maiming, or rendering use- 
less, any elephant, camel, horse, mule, 
buffalo, bull, cow, or ox, whatever 
may be the value thereof, or any other 
animal of the value of fifty Rupees or 
upwards, shall be punished Avith imprisonment of 
either description for a term which may extend to 
fiA^e years, or AA'ith fine, or with both. 


Mischief by kill- 
ing or maiming cat- 
tle, &c., or any ani- 
mal of the value of 
60 Rupees. 


430. Whoever commits mischief by doing any 
act Avhich causes, or Avhich he knows 
'of to be likely to cause, a diminution of 
irrigation or hj supplv of water for agricultural 

wongfully divert- i 

ing water. purposes, OT lor food OF drink lor liu- 

man beings or for animals which are 
property, or for cleanliness, or for carrying on any 
manufacture, shall be punished Avith imprisonment 
of either description for a term which may extend to 
five years, or with fine, or with both. 


431. Whoever commits mischief by doing any 
,jy act which renders or which he knows 
iuryto public road, to be likely to render any public 
bridge, or nver. road, bridge, navigable river, or navi- 

gable channel natural or artificial, impassabjie or less 
safe for travelling or conveying property, shall be 
punished with imprisonment of either description for 
a term which may extend to five years, or with fine, 
or Avith both. 


432. Whoever commits mischief by doing any act 
which causes, or which he knows to be 
i”'1^nn^L°n”or likely to cause an inundation or an 
obstruction topub- obstruction to auv public drainage at- 
ed with damage, tended With injury or damage, shall be 
punished with imprisonment of either 
description for a term which may extend to five years, 
or mtn fine, or with both. 


433. Whoever commits mischief by destroying 
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Mischief by de- or moving any light-house or other 
otTeXri^“'S light used as a sea-mark, or any sea- 
usefuiaiight-house mark Or buoy or other thing placed as 

a guide for navigators, or by any act 
lights. which renders any such ligbt-house, 

sea-mark, buoy, or other such thing as aforesaid less 
useful as a guide for navigators, shall be punished 
Avith imprisonment of either description for a term 
which may extend to seven years, or with fine, or with 
both. 

434. Whoever commits mischiof by destroying 

or moving any land-mark fixed by the 
Mischief by de- authority of a public servant, or by 
rtroymgo^mOTmg which renders such land mark 

**uUiorit^ ^'*^'**° useful as such, shall be punished 
““ ‘ with imprisonment of either descrip- 

tion for a term which may extend to one year, or 
with fine, or with both. 

435. Whoever commits mischief by fire or any 

explosive substance, intending to cause 
or explosive^ sub- or knowing it to be likely that he will 
stance with intent thereby cause damage to any proper- 

to cause damage to ,,.v , 

amount of 100 iiu- ty to the amount oi one hundred Ku- 
1’“®- pees or upivards, shall be punished 

with imprisonment of either description for a term 
which may extend to seyen years, and shall also be 
liable to fine. 

See Cr. P. C. s. 138, p. 78. 

436. Whoever commits mischief by fire or any 

explosive substance, intending to cause 
knowing it to be likely that he will 
stance with intent thereby cause the destruction of any 
destroy a house, which is Ordinarily used as a 

place of worship, or as a human dwelling 
or as a place for the custody of property, shall be 
punished with transportation for life, or with impri- 
sonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

See Cr. P. C. s. 138, Jnte p. 78. 


437. Whoever commits mischief to any decked 
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vessel or any vessel of a burden of 

te^t"to'dc-8tr!S''or twenty tons or upwards, intending to 
make unsafe decked destroy OT render unsafe, or knowing 

of 20 tou8 bimieu* it to be likely that he will thereby 
destroy or render unsafe, that vessel, 
shall be punished with impi’isonnient of either des- 
cription for a terra which may extend to ten years, 
and shall also be liable to line. 

438. Whoever commits or attempts to commit, 
„ . , . . by fire or any explosive substance, 

the mischief dos- sucii uuscluet as IS descnbecl in tlie 
^ectimi when com- i'‘^®t preceding Section, shall be punish- 
inittedbyfireorany od witli transportation for life, or with 
expiosivesiibstance. iniprisoniucnt of either description for 

a term which may extend to ten years, and shall also 
be liable to fine. 


439. Whoever intentionally runs any vessel 
T. • c i r aground or ashore, intending to com- 
intentionally run- uiit tliett ot any jjrojioi'ty Contained 
or^^Sre^^^rTm fliGi’sin, 01 ' to dislioncstly misappropri- 
tent to commit ate any such property, or witli intent 
theft, &0. theft or misappropriation of 

property may bo committed, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 


440. Whoever commits mischief, having made 
preparation for causing to any person 
death or hurt or wrongful restraint, 
or fear of death or of hurt or of wrong- 
ful restraint, shall be punished with 
imprisonment of either description for a term Avhich 
may extend to five years, and shall also be liable to 
fine. 


Mischief commit- 
ted after prepara- 
tion made for caus- 
ing death or hurt. 


OF CRIMINAL TRESPASS. 

441. Whoever enters into or upon property in 
CrimiuaitrcspasB. the possessiou of Another, with intent 
to commit an oflience or to intimidate, 
insult, or annoy any person in possession of such 
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property ; or having lawfully entered into or upon 
suclvproperty, unlawfully remains there with intent 
thereby to intimidate, insult, or annoy any such per- 
son, or with intent to commit an offence, is said to 
commit criminal trespass. 

This section is singularly vague. Suppose a person goes to pay a visit 
to a friend, in order to retail a piece of scandal, which would come 
under the section as to Defamation, is this Criminal Trespass ? Ac- 
cording to the dclinitioii it is, for lie enters into property which is in 
the possession of another, with intent to commit an offence. Again, 
if a thief goes to the house of a Receiver, for the purpose of parting 
with his booty, aruldoos so ; here In is committing an offence, namely 
abetting tlie crime of the Receiver, but is ho also committing a Crim- 
inal Trespass ? I conceive that the section must be limited to cases 
where tlie entry is in itself part of the unlawful act, and is cither ex- 
pressly or impliedly, against the will of the owner of the property. 

instance, suppose a man were to go upon the premises of another 
with intent to steal his money, to abduct bis daughter, to lame his 
horse, or the like, here the entry would be inseparably connected with 
tlic offence aimed at, and would be against the will of the owner. 
And so, accoriling to English law, where an entry upon property was 
primd facie legal, by virtue of an authority given by law, but that 
authority was abused, tiic party became a trespasser ah initio. There- 
fore if a mail were to enter a liotel, as he has a perfect riglit to do, 
and then proceeded to break the chairs, or to beat the landlord, this 
would make his original entry unlawful and himself a trespasser. But 
where the original entry has been by the permission of the owner of the 
property, there a subsequent wrongful act may become a separate of- 
fence, but will not have the effect of converting the original entry into 
trespass. 

And tho reason of this difference is, that in the case of a general 
authority or licence of law, the law judges by the subsequent act, quo animo, 
or to what intent ho entered. But when the ]»arty gives an authority or 
licence himself to do anything, he cannot, for any subsetpient can've, punish 
that which is done by his own authority or licence.” (Six Car^icuters’ case 
1 Sm. L. C. 112,) 

Of course an authority to enter may be revoked, either expressly or 
by implication. No authority to remain can be assumed to last after 
the person who was authorized to enter for one purpose, proceeds to 
employ his opportunity in the commission of an offence for which he 
has not got the permission of the owner of tlie property. Therefore if 
a guest were to proceed to pick the lock of his entertainer’s desk, for 
the purpose of taking his money, this would be an “ unlawful remaining 
in the house with intent to commit an offence,” and therefore would be 
** house-trespass.” But if he employed himself, iii conjunction with the 
proprietor, in illicit coining, this would be indictable as a substantive 
offence, but the mere continuance in the house could not bo Ciillcd “ an 
unlawful remaining” in it, since of itself it was not unlawful. 

The words “ intimidate” and “ insult” refer of course to such 
criminal acts as arc provided for by ss. 503, 50 1 ; the word “ annoy” 
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is not defined in the Code. The expression by its own force merely 
conveys the idea of a certain discomposing effect upon the inirid,^with- 
out any relation to the legality or otherwise of the discomposing cause. 
Nothing can be more annoying than to be repeatedly dunned for a debt 
whicli it is out of our power to pay. Tlie word here must however 
refer to acts of illegal annoyance, and probably conveys no more than 
the two words which precede it. 

442. "Whoever commits criminal trespass, by en- 

„ ^ terinof into or remaining in any build- 

ing, tent, or vessel used as a human 
dwelling, or any building used as a place for worship 
or as a place for tho custody of property, is said to 
commit house-trespass.” 

Explanation. The introduction of any part of the 
criminal trespasser’s body is entering sufficient to 
constitute " house-trespass.” 

“ According to English law, an entry is complete, even where no part of 
the body has introduced, if any instrument has been put inside for a crimi- 
nal purpose ; as, for instance, a hook inserted to draw out goods or a pistol 
to clemaud money. And the principle is obviously a sound one. (Arch, 
407 Alison. Grim. L. 289.) But if a man assault a house, or even break a 
hole in it, and before entry the owner fling his money to the thief, this 
would not constitute the offence of house-trespass.” (Arch. 408.) 

443. Whoever commits house -trespass, having 

taken precautions to conceal such 
house-trespass from some person who 
has a right to exclude or eject the 
trespasser from the building, tent, or vessel which is 
the subject of the trespass, is said to commit “ lurk- 
ing house-trespass.” 

444. Whoever commits lurking house-trespass 

after sunset and before sunrise, is said 
comoiit “lurking house-trespass 
by night.” 

445. A person is said to commit “ house-break- 

, , . insr,” who commits house-trespass, if 

House-breaking. j. •i.i.x. x 

he effects his entrance into the house 
or any part of it in any of the six ways hereinafter 
described ; or if, being in the house or any part of 
it for the purpose of committing an offence, or having 
committed an offence therein, he quits the house or 
any part of it in any of such six ways, that is to 
say 
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First. If lie enters or quits througli a passage 
mad£ by himself, or by any abetter of the hotise- 
trospass, in order to tlic committing of the house- 
trespass. 

Secondly. If be enters or [quits through any 
passage not intended by any person, otlier than him- 
self or an abettor of the offence, for human entrance ; 
or through any passage to which he has obtained 
access by scaling or climbing over any wall or 
building. 

Thirdly. If he enters or quits through any passage 
which he or any abettor of the house-trespass has 
opened, in order to the committing of the house- 
trespass, by any means by which that passage was 
not intended by the occupier of the house to be 
opened. 

Fourthly. If he enters or quits by opening any 
lock in order to the committing ofthohouse-trespass, 
or in order to the quitting of the house after a house- 
trespass. 

Fifthly. If he effects his entrance or departure by 
using criminal force, or committing an assault, or by 
threatening any person with assault. 

The English law went even further than this, and held that it was a 
constructive breaking, where the offender, with criminal intent, obtain- 
ed admission by some artifice or trick, for the purpose of effecting it. 
As for instance, if a man knock at a door, and upon its being opened, 
rush in ; or upon pretence of taking lodgings enter the house, and 
then fall upon the landlord and rob him'; or procure a constable to 
gain admittance in order to search for criminals, and then bind the 
constable, and rob the house ; all these entries were held to amount to 
breaking, for the law will not suffer itself to be trifled with by such 
evasions, especially under the cloak of legal process. (Arch. 406.) 

Even if a party has got admission into a house through an open door, 
it will still be house-breaking, should he afterwards break or unlock 
any inner door, for the purpose of entering any other room. But 
the mere breaking open of a box or chest would not constitute this 
offence, (Arch. 407) though it would be punishable under s. 461. 

Sixthly. If he enters or quits by any passage 
which he knows to have been fastened against such 
entrance or departure, and to have been unfastened 
by himself or % an abettor of the house-trespass. 
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Explanation. Any out-house or building occupied 
with a house, and between which and such house 
there is an immediate internal communication, is 
part of the house within the meaning of this Section. 


Illustrations. 

{a) A commits house-trespass by making a hole llirough the wall 
of Z’s house, and putting his hand through the a].>erture. This is 
house breaking. 

{b) A commits house-tresjiass by creeping into a ship at a port-hole 
between decks. This is house-breaking. 

(c) A commits house-trespass by enteraing Z’s house through a win- 
dow. This is house-bre£dciug. 

id) A commits house-trespass by enteraing Z’s house thi’ough the 
door, having opened a door which was fastened. This is house-breaking. 

(e) A commits house-trespass by entering Z’s house through the 
door, having lifted a latch by putting a wire through a hole in the door. 
This is house-breaking. 

( /) A finds the key of Z’s house door, which Z had lost, and com- 
mits house-trespass by entering Z’s house, having opened the door 
with that key. This is house-breaking. 

{(/) Z is standing in his door-way. A forces a passage by knocking 
Z down, and commits house-trespass by entering the house. This is 
house-breaking. 

(A) Z, the door-keeper of Y, is standing in Y’s door-way, A commits 
house-trespass by entering the house, having deterred Z from opposing 
him by threatening to beat him. This is house-breaking. 


446. Whoever commits house-breaking after sun- 
set and before sunrise, is said to .com- 
“ house-breaking by night.” 


447. Whoever commits criminal trespass shall 
be punished with imprisonment of 
either description for a term which 
may extend to three months, or with 
fine which may extend to five hundred Rupees, or 
with both. 


448. Whoever commits house-trespass shall be 

punished with imprisonment of either 
description for a term which may ex- 
tend to one year, or with fine which 
may extend to one thousand Rupees, or with both. 

449. Whoever commits house-trespass in order 

to the committing of any offence 
• HouM-trMpassm punishable with death, shall be punish- 
ed with transportation for life, or with 
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w‘’“pul^We rigorous imprisonment for a term not 
with death. exceeding ten years, and shall also be 
liable to fine. 


See Cr. P. C. s. 138. Ante p. 78.* 

450. Whoever commits house-trespass in order to 

Houee-treanasam Committing of any offence punish* 

order to the com- able with transportation for life, shall 
fencr‘p«Drhabie Pu^si^od wlth imprisonment of 

withtranaportation Cither description for a term not ex- 
for life. ceeding ten years, and shall also be 

liable to fine. 


See Cr. P. C. s. 138. Ante]). 78. 


451 . Whoever commits house-trespass in order to 

the committing of any offence punish- 
oider"to with imprisonment, shall be pun- 

missiou of .an of- ighed with imprisonment of either 

fence punishable , • . * p ^ . i • i 

withimiu-isonment. description lor a term winch may ex- 
tend to two years, and shall also be 
liable to fine ; and if the offence intended to be com- 
mitted is theft, the term of the imprisonment may be 
extended to seven years. 

452. Whoever commits house-trespass, having 

„ , made preparation for causing hurt to 

after preparation any person, or tor assaulting any per- 

wrongfully restraining any 
person, or for putting any person in 
feai; of hurt, or of assault or of wrongful restraint, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to seven years, 
and shall also be liable to fine. 

453. Whoever commits lurking house-trespass 

or house-breaking shall be punished 
Punishment for with imprisonment of either descrip- 
pa^orCusXoX tion for a term which may extend to 
ing- two years, and shall also be liable to 

fine. 

454. Whoever commits lurking house-trespass 
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, , . , or house-breaking in order to the com- 

Lurking house- . . ^ •! 

trespass or house- mitting 01 any ottciice punishable with 
t^uV'c^immUabn imprisonment, shall be punished with 
of all offence pun- imprisonment of either description for 
pmomnent** ^ term which may extend to three 
years, and shall also be liable to fine ; 
and if the offence intended to be cominited is theft, 
the term of the imprisonment may be extended to 
ten years. 


455. Whoever commits lurking house-trespass or 
, . , house-breaking, having made prepara- 

trespass or house- ttou foi’ causiiig hurt to any person, or 
breaking after |.re. assaulting auy pcrson, 01 ’ for wrong- 

causinghurttoany fuliy restraining any person, or for 
i’"®''"’ putting any person in fear of hurt or 

of assault or of wrongful restraint, shall be punislicd 
with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine. 


456. Whoever commits lurking house-trespass by 
, , , night or house-breaking by night, shall 

lurking house-tres- be puiiished With imprisonment of 
teg by night ^^^icr description for a term which 
may extend to three years, and shall 
also be liable to fine. 


Sec as to this Section and ss. 437- 460, Cr. P. C. s. 138. Ante 
p. 78. 

457. Whoever commits lurking house-trespass by 

night or house-breaking by night, in 
or honst order to the cominittiijg of any offence 
breaking by night, punishable witli imprisonment, shall 
of*an b© punislied with imprisonment of 
offence punishable either description for a term which 

with imprison- i i I i? i i ii 

ment. extend to live years, and shall 

also be liable to fine ; and if the offence 
intended to be committed is theft, the term of the 
imprisonment may be extended to fourteen years. 

458. Whoever commits lurking house-trespass by 

Lurking house. ^r house-brcaking by night, 

trespass or hoiibo- liaving made preparation lor causing 
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breaking by night, hurt to any persoii. Or for assaultino' 

mivde lor cansing any person, or tor wrongfully restrain- 
hurttoanyperaon. jjjg j^jjy person, Or for putting any 

person in fear of hurt or of assault or of wrongful 
restraint, shall be punished with imprisonment of 
either description for term which may extend to 
fourteen years, and shall also be liable to fine. 


459 . Whoever, whilst committing lurking house- 
trespass or house-breaking, causes grie- 
vous hurt to any person, or attempts 
to cause deatii or grievous hurt to 
any person, shall be punished with 
transportation for- life, or imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


Grievous hurt 
caused whilst com- 
mitting lurking 
house-trcy})ass or 
house-breaking. 


4G0. If, at the time of the committing of lurking 
house-trespass by night or house- 
bmU^ing by nigJit, ai,y person guilty 
breivking, &c., to of sucli offencc shall voluntarily cause 
aLtii"'or'gnevm°a Of attempt to causc death or grievous 
hurt caused by one ijupt to all -7 iK'rson, evcry pcrson ioint- 

of their mirnber. ^ i • ill 

ly concerned m couiniittiii:^’ sucli lurJ:- 
ing house-trespass by night or liouso-biv;iking by 
night, shall be punished with transportation for life, 
or with imprisonment of cither description for a term 
which may extend to ton years, and shall also bo li- 
able to fine. 


461. Whoever dislione.stly, or with intent to com- 
mit mischief, breaks open or unfastens 
b.goperany'X^d ^ny closcd receptaclc which contains 

receptacle contain- or whicll hc bolicVeS tO COlltaiu prO- 

conSrproperty.° perty, shall be puuislicd with impri- 
sonment of either description for a 
term which may extend to two years, or with fine, 
or with both. 


462. Whoever, being entrusted with any closed 

runrbment for which Contains or which ho 

samroffe^rwhen believes to coiitain property, without 
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coinniitted by per- having authority to 00611 the same, 
custody. dishonestly, or with intent to commit 

mischief, breaks open or unfastens that 
receptacle, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, or with fine, or y'ith both. 


CHAPTER XVIII. 

OF OFFENCES BELATING TO DOCU- 
MENTS AND TO TRADE OB PRO- 
PERTY-MARKS. 

463 . Whoever makes any false document or part 

For ciy ^ documciit witli intent to cause 

damage or injury to the public or to 
any person, or to support any claim or title, or to 
cause any person to part with property, or to enter 
into any express or implied contract, or with intent 
to commit fraud or that fraud may be committed, 
commits forgery. 

A charge of an offence relating to documents described in Section 
463, 471, 475, or 476, of the Indian Penal Code, when the document 
shall have been given in evidence in any proceedings in any Court, 
Civil or Criminal, shall not be entertained in any Criminal Court 
against a party to such proceedings, except with the sanction of the 
Court in which the document was given in evidence, or of some other 
Court to which such Court is subordinate Such sanction may be 
given at any time. (Cr. P. C. s. 170 and see ss. 171 — 175 AiUe 
p. 123.) 

When in any case pending before any Court there shall api>ear to the 
Court sufficient ground for sending for investigation to the Magistrate, a 
charge described in ss. 463. 471. 475 or 476 of the Indian Penal Code, 
which may be preferred in respect of any deed or paper offered in evidence 
in the case, the Court may send the jierson accordingly in custody to the 
Magistrate, or take sufficient bail for his appearance before the Magistrate. 
The Court shall send to the Magistrate the evidence and documents relative 
to the charge, and shall bind over any person to appear and give evidence 
before such Magistrate. The Magistrate shall receive such charge, and pro- 
ceed with it under the rules for the time being in force.” (Act XXIU of 
1861, s. 19.) 

In cases where the accused is a European British subject. See Act 
XXIII of 1861. s. 20, Ante p. 123. 

To constitute an indictable offence, the act must be fraudulent and 
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injurious. Writing a spurious invitation to dinner might be very cul- 
pable as a hoax, but would not be a fraud upon any one. It is not 
however required, in order to constitute in point of law an intent to 
defraud, that the person committing the offence should have had pre- 
sent in his mind an intention to defraud a particular person, if the 
consequences of, the act would necessarily, or possibly, be to defraud any 
person : but there must at all events be a possibility of some person 
being derrauded by the forgery. (Per Cresswell, J. Reg. v. Marcus 2 
C. & K 333.) In one case the facts were, that the prisoner having 
tendered a security bond on plain paper, was directed to furnish 
it on a stamf). He then copied the bond, including the names of the 
witnesses, on paper of the proper value, and got the surety to sign it 
with his own hand. Held, that his copying the names of the witnesses, 
without any fraudulent intent, did not amount to forgery, (1 M. Dig. 
148 § 268.) 

Where the false document was intended to defraud a society, it was 
held, that the objection that the prisoner could not be convicted of 
forgery with intent to defraud, because he was one of the persons 
jointly interested with others in the funds, was not sustainable. (Reg. 
V. Moody. 31 L. J. M. C. 156 ) 

Where several forge different parts of an instrument, all are guilty 
as principals. And so it is, where several concur in employing another 
to make a forged instrument, knowing its nature. (Arch. 468.) 


The instrument must appear upon the face of it to have been made 
to resemble a true instrument of the denomination mentioned in the 
indictment, so as to be capable of deceiving persons using ordinary 
observation, according to their means of knowledge, although not per- 
liaps those scientifically acquainted with such instruments. For in- 
stance a bill of exchange or a country bank note, which is incomplete 
for want of a signature, is not the subject of an indictment for forgery. 
(Arch. 471.) Obviously not, for till signed it was merely a bit of un- 
meaning paper. Nor I conceive could a man be convicted for forging 
a Madras Bank note, if the instrument was printed on a piece of com- 
mon country paper, and wanted the effigy of Sir Thomas Munro, and 
the other well known characteristics of such notes. Such an instru- 
ment would not even purport to be a note of the Madras Bank. But 
where, upon an indictment for forging a bank note, there appeared to 
be no water mark in the forged note, and the word ** pounds’’ was 
omitted in the body of it, the conviction was held good. (Ibid.) For 
such defects might well escape an unpractised eye. 


Making a false 
document. 


464. A person is said to make a 
false document. 


First . — -Who dishonestly or fraudulently makes, 
signs, seals, or executes a document or part of a doc- 
ument, or makes any mark denoting the execution 
of a document, with the intention of causing it to be 
believed that such document or part of a document 
was made, signed, sealed, or executed by or by the 
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authority of a person, by whom or by whose authority’ 
he knows that it was not made, signed, sealed, or ex- 
ecuted, or at a time at which he knows that it was 
not made, signed, sealed, or executed ; or 

According to Scotch law, 

“ No point of law is bolter established than tliat, how artfully or com- 
pletely soever the forgery may have been executed, it cannot be made the 
subject of trial or punishment, unless it is calso uttered or imt to use.’* 
(Alison. Crim. L. 401.) 

“But, while this is quite clear on the one linnd, it is not the less material 
to observe on the other, that the great d.ingor of this crime has established a 
rigorous construction in the matter of the uttering against the prisoner. 
It is sufficient, therefore, to complete the crime, if the forged instrument 
have been uttered, that is presented in payment or made the foundation of 
a claim, though no advantage whatever was gained from the act, nay, 
though it was challenged immediately as a forgery, and returned to the pri- 
soner.” (Alison. Crim. L. 402.) 

It will be observed that the present Code says nothing about utter- 
ing or passing off. The frauchdeiii making is sufficient. 

If the document has been dislionestly or fraudulently made, witli 
the intention of serving any of the purposes staled in s. 403, the offence 
will be complete, thongli no use whatever has been made of it or even 
attempted to be made. In this respect the Code seems to go beyond 
the English law, which defines forgery to be “ the fraudulent making 
or alteration of a writing to the jirejncUce of anotltei' matt s right f (2 
Kuss. 318.) Suppose that A is bound as surety to B. for the debt of C. 
A anticipating the possibility of a default by C. opens the desk in 
w'hich his bond is kept, and substitutes another name for his own. This 
would really be forgery, both under the Penal Code, and by English 
law, even though C paid the money next day, and the document was never 
required, for the fraud is accomplished the moment the document is 
so altered that it would be valueless if required. But if a man were 
to forge a number of title deeds to property, for the purpose of using 
them in an action of ejectment, and they were found locked up in his 
desk, before any claim had ever been made upon the strength of them, 
this would not be a crime under either Scotch or English law, though 
it would be indictable under the Penal Code. 

Secondly. — Who, without lawful authority, dishon- 
estly or fraudulently, by cancellation or otherwise, 
alters a document in any material part thereof, after 
it has been made or executed either by himself or by 
any other person, whether such person be living or 
dead at the time of such alteration ; or 

“Not only the fabrication and false making of the whole of a written 
instrument, but a fraudulent insertion, alteration, or erasure, even of a letter, 
in any material part of a true instrument, whereby a new operation is given 
to it, will amount to forgery ; and this, although it be afterwards executed 
by another person ignorant of the deceit. (2. Russ. 319.) And individuals 
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falsifying their own book of accounts, and producing them in evidence before 
a Court of Justice, were held by the Bombay F, U. to have committed 
forgery.*' (3 M. Dig. 122. § 138. ) 

Thirdly . — "Who dishonestly or fraudulently causes 
any person to sign, seal, execute, or alter a document, 
knowing that such person by reason of unsoundness 
of mind or intoxication cannot, or that, by reason of 
deception practised upon him, he does not know the 
contents of the document or the nature of the alter- 
ation. 

lllustratioTis, 

(a) A has a letter of credit upon B for Rupees 10,000, written by Z. 
A, in order to defraud B, adds a cypher to the 10,000 and makes the 
sum 100,000 intending that it may be believed by B that Z so wrote 
the letter. A has committed forgeiy. 

(b) A, without Z’s authority, affixes Z’s seal to a document purport- 
ing to be a conveyance of an estate from Z to A, with the intention of 
selling the estate to B, and thereby of obtaining from B the purchase 
money. A has committed forgery. 

(c) A picks up a cheque on a Banker signed by B, payable to bearer, 
but without any sum liaving been inserted in the cheque. A fraudu- 
lently fills up the cheque by inserting the sum often thousand lUqDees. 
A commits forgery. 

{d) A leaves with B, his agent, a cheque on a Banker, signed by A, 
without inserting the sum payable, and authorizes B to fill up the 
cheque by inserting a sum not exceeding ten thousand Rupees for the 
purpose of making certain payments. B fraudulently tills up the 
cheque by inserting the sum of twenty thousand Rupees. B commits 
forgery. 

(e) A draws a Bill of Exchange on himself in the name of B with- 
out B’s authority, intending to discount it as a genuine Jhll with a 
Banker, and intending to take up the Bill on its maturity. Here, as A 
draws the Bill with intent to deceive the Banker by leading him to 
suppose that he had the security of B, and thereby to discount the Bill, 
A is guilty of forgery. 

(/) Z’s will contains these words— I direct that all my remaining 
property be equally divided between A, B, and C.” A dislionestly 
scratches out B’s name, intending that it may be believed that the 
whole was left to himself and C. A has committed hirgery. 

(f/) A endorses a Government Promissory Note and makes it pay- 
able to Z, or bis order, by writing on the Bill the words ‘‘ Pay to Z, or 
his order” and signing the endorsement. B dishonestly eiusestlie w\>rds 

pay to Z or his order” and thereby converts the special endoi’scment 
into a blank endorsement. B commits forgery. 

(A) A sells and conveys an est.ite to Z. A afterwards, in order to 
defraud Z of his estate, executes a conveyance of the same estate to B, 
dated six months earlier than the date of the conveyance to Z, intend- 
ing it to be believed that ho had conveyed the estate to B before he 
conveyed it to Z. A has committed forgery. 

(#) Z dictates his will to A. A intentionally writes down a different 
legatee from the legatee named by Z, and by representing to Z that he 
has prepared the will according to his instructions, induces Z to sign 
the will. A has committed forgery. 

(j) Aiwrites a letter and signs it with B’s name without B’s autlio- 
rity, certifying that A is a man of good character and in distressed cir- 

85 
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cumstances from unforeseen misfortunes, intending by means of such 
letter to obtain alms from Z and other persons. Here, as A made a 
false document in order to induce Z to part with property, A has com- 
mitted forgery. 

(k) A without B’s authority writes a letter and signs it in B’s name, 
certifying to A’s character, intending thereby to obtain employment 
under Z. A has commited forgery, inasmuch as he iiiteiicled to de- 
ceive Z by the forged certificate, and thereby to induce Z to enter into 
an expressed or implied contract for service. 

Explanation i. A man’s signature of liis own 
name may amount to forgery. 

lllmt rot ions, 

(а) A signs his own name to a Bill of Exchange, intending that it 
may be believed that the Bill is drawn by another jjerson of the same 
name. A has committed forgery, 

(б) A writes the word “ accepted” on a piece of paper, and signs it 
wdth Z’s name, in order that B may afterw'ards write on the paper a 
Bill of Exchange drawn by B upon Z, and negotiate the Bill as though 
it had been acce^ited by Z. A is guilty of forgery ; and if B knowing 
the fact draws the Bill upon the pajicr ^mrsuant to A’s intention, B is 
also guilty of forgery. 

(c) A picks up a Bill of Exchange payable to the order of a difiereiit 
person of the same name. A eiidoi*ses the Bill in his own name, in- 
tending to cause it to be believed that it Tvas endorsed by the person 
to whose order it was payable : here A has committed forgery 

(d) A purchases an estate sold under execution of a decree against 
B. B, after the seizure of the ertate, in collusion with Z, executes a 
lease of the estate to Z at a nominal rent and for a long period, and 
dates the lease six months prior to the seizure, with intent to defraud 
A, and to cause it to be believed that the lease was granted before the 
seizure. B, though he executes Iho lease in his own name, commits 
forgery, by antedating it. 

(e) ky a trader, in anticipation of insolvency, lodges effects with B 
for A’s benefit, and with intent to defraud his creditors, and in order 
to give a color to the transaction, w'lites a Promissory Note binding 
Hmself topay to B a sum for value received, and antedates the note, 
intending that it may be believed to have been made before A was on 
the point of insolvency. A has committed forgery under the first 
head of the definition. 

Explanation 2. The making of a false document 
in the name of a fictitious person, intending it to be 
believed that the document was made by a real per- 
son, or in the name of a deceased person, intending it 
to be believed that the document was made by the 
person in his lifetime, may amount to forgery. 

Illustration, 

A draws a Bill of Exchange upon a fictitious person, and fraudulently 
accepts the Bill in the name of such fictitious person, with intent to 
negotiate it. A commits forgery. 

465. Whoever commits forgery shall be punish- 
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ed with imprisonment of either descrip- 
foigely!'**”**** **' wliich may extend to 

two years, or with fine, or with both. 

466. Whoever forges a document, purporting to 

be a record or proceeding of or in a 
corf of a^Cour Court of Justice, or a Kegister of 
Justice, or of a Birtii, Baptisiu, Marriage, or Burial, 

public Regifater of d •, i .i j. 

Births, &c: or a Register kept by a public servant 

as such, or a certificate or document ' 
purporting to be made by a public servant in his offi- 
cial capacity, or an authority to institute or defend a 
suit, or to take any proceedings therein, or to con- 
fess judgment, or a power of attorney, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 

467. Whoever forges a document which purports 

„ , to be a valuable security, or a will, or 

luabie security or an authority to aclopt a son, or which 
purports to give authority to anyperson 
to make or transfer any valuable security, or to re- 
ceive the principal, interest, or dividends thereon, or 
to receive or deliver any money, moveable property, 
or valuable security, or any document purporting to 
be an acquittance or receipt acknowledging the pay- 
ment of money, or an acquittance or receipt for the 
delivery of any moveable property or valuable secu- 
rity, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine. 

468. Whoever commits forgery, intending that 

the document forged shall be used for 
pufpoi®Sf purpose of cheating, shall be pun- 

ished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

469. Whoever commits forgery, intending that 

Po e for the document forged shall harm the 

tom* reputation of any party, or knowing 
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. that it is likely to be used for that 

of any i)erson. purpose, Shall be punished With im- 
prisonment of either description for a term which 
may extend to three years, and shall also be liable 
to fine. 


470. A false document made wholly or in 
“A forged docu- part by forgery is designated ‘‘ a 

” forged document.” 

471. Whoever fraudulently or dishonestly uses 

as genuine any document which he 
aforge^TocSment! Or lias reason to believe to be a 

forged document, shall be punished in 
the same manner as if he had forged such document. 

See Cr. P. C. s. 170. Ante. p. 270. 

472. Whoever makes or counterfeits any seal, 

plate, or other instrument for making 
impression, intending that the same 
seal, plate, &c., ghall be uscd for the purpose of com- 
mit a forgery pan- mitting any forgery which would be 
ishabie under Sec- punishable Under Section 467, or with 
such intent has in his possession any 
such seal, plate, or other instrument, knowing tho 
same to be counterfeit, shall be punished with trans- 
portation for life, or with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 


473. Whoever makes or counterfeits any seal, 
, . plate, or other instrument for making: 

sing a counterfeit an impressioH, intending that the same 
seal, plate, Ac., ghall be used for the purpose of com- 

witli intent to com- . x i -i,, 

mitafoigcrypun- mitting any forgeiy which would be 
ashabie otherwise, punishable Under any Section of this 

Chapter other than Section "4 6 7, or with such intent 
has in his possession any such seal, plate, or other 
instrument, knowing the same to be counterfeit, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 


474. Whoever has inhis possession any document, 
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. . knowing the same to be forged, and 

of a vafuabk*^^ intending that the same shall frau- 
to\rfo^ed with OT dishonestly be* used as 

iuteut to use it as genuine, shall, if the document is one 
genuine. jjf description mentioned in Section 

466, be punished witli imprisonment of either descrip- 
tion for a term which may extend to seven years, 
and shall also be liable to fine ; and if the dooument 
is one of the description mentioned in Section 467, 
shall be punished with transportation for life, or with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fin«. 

The intention to make a fraudulent use of the forged document is 
an essential element in this offence. This intention can seldom be 
directly pro veil Where the forged document is capable of being 
fraudulently used, and is found in the possession of a person who is 
interested in making a fraudulent use of it, I conceive that a convic- 
tion would be warranted, unless the defendant accounted for his pos- 
session of the instrument. Suppose, for instance, that a forged release 
were to be found in the possession of a debtor, or a forged will or con- 
veyance in the possession of a claimant to an estate, this would be suffi- 
cient to throw upon him the burthen of showdiig that ho came inno- 
cently by the document. But wdierc he accounts for his possession of 
the instrument in a manner wdiicli is equally consistent with his know- 
ledge or ignorance of it’s fraudulent cliaractcr, there the presumption 
of innocence wdll arise again. For instance, the mere fact that the 
purchaser of an estate is in possession of title deeds, some of which are 
shown to be forgeries, would be no evidence whatever of his guilt ; for 
in the absence of evidence as to their origin, the natural inference is 
that they were handed to him by the vendor, as constituting the title, 
and if so, the proper presumption would be that he took them inno- 
cently. (See Mad. S. U. Dec. p. 62 of 1859.) 

As to what constitutes possession, see Ante p. 117. 

475. Whoever counterfeits upon or in the sub- 
stance of any material any device or 
deW^'OT®ilrku8®d mark used for the purpose of authen- 
for avithenticating ticatiug auy docuiiient described in 
^’*in”sortifm 467 ^ Section 467, intending that such de- 
orpowessing coun- yice or mark shall be used for the pur- 

terfeit marked ma- • ,i p t-i 

teriai. pose 01 giving the appearance ot authen- 

ticity to any document then forged 
or thereafter to be forged on such material, or who 
with such intent has in his possession any material 
upon or in the substance of which any such device or 
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mark has been counterfeited, shall be punished with 
transportation for life, or with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

See Cr. P. C. s. 170. Ante p. 270. 

476. Whoever counterfeits upon or in the sub- 

CoiinterMtintr ^*^7 material any device or 

a device or mark mark used for the purpose of authen- 
wsed for authenti- ticatiug any documeut other than the 

cdting documeuts , mi* rii* ai- 

other than those clocuments described in bection 467, 
tic«r 467 * or' ^a-' ii^tcnding that such device or mark 
sessing counterfeit shall be used for the purpose of giving 
marked material, appearance of authenticity to any 

document then forged or thereafter to be forged on 
such material, or who with such intent has in his 
possession any material upon or in the substance of 
which any such device or mark has been counterfeit- 
ed, shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

See Cr. P. C. s. 170. Ante p. 270. 

477. Whoever fraudulently or dishonestly, or with 
Fraudulent cau- i^^nt to cause damage or injury to 

ceiiation, destruc- the public or to any person, cancels, 
tion, &c., ofa will. Qj. defaces, or attempts to 

cancel, destroy, or deface, or secretes or attempts to 
secrete, any document which is or purports to be a 
will, or an authority to adopt a son, or any valuable 
security, or commits mischief in respect to such do- 
cument, shall be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 


OP TRADE AND PROPERTY-MARKS. 

478. A mark used for denoting that goods have 
Trade-mark made Or manufactured by a par- 

' ticular person or at a particular time 
or place, or that they are of a particular quality, is 
called a trade-mark. 



TRADE AND PROPERTY MARES. 


379 


479. A mark used for denoting that moveable 

mark Property belongs to aparticular person, 
roper y-mar . called a property-mark. 


480. Whoever marks any goods, or any case, 
package, or other receptacle containing 
tiJdelmark. goods. Or uscs any case, package, or 
other receptacle with any mark there- 
on, with the intention of causing it to be believed 
that the goods so marked, or any goods contained in 
any such case, package, or receptacle so marked, 
were made or manufactured by any person by whom 
they were not made or manufactured, ^or that they 
were made or manufactured at any time or place at 
which they were not made or manufactured, or that 
they are of a particular quality of which they are 
not, is said to use a false trade-mark. 


The intention to cause a false belief will always be inferred, where 
the false mark is allixcd under circumstances which would naturally 
lead to that belief. If a shopkeeper were to impress the biand of 
“ Rodgers, Sheffield” upon an iron knife from Birmingham, no further 
evidence would be necessaiy to show that he meant to create a false 
impression as to its maker and origin. This is peculiarly one of those 
cases in which the act itself being improper, the burthen 
of pioving that it was done under circumstances which miuht make it 
innocent, would lie upon the defendant. (See Ante. p. 53. 101.) 

This section does not include false statements as to quantity. There- 
fore the fraud which was exposed some time ago of marking reels of 
cotton as if they contained 300 yards, when they really only contained 
250, would pass unpunished. If however, such reels were sold to any 
person as containing the quantity marked upon them, this would be 
the offence of cheating under s. 415. 

481. Whoever marks any moveable property, or 

goods, or any case, package, or other 
pr^rty-markT^*^ receptacle containing moveable pro- 
perty or goods, or uses any case, pack- 
age, or other receptacle having any mark thereon, 
with the intention of causing it to be believed that 
the property or goods so marked, or any property or 
goods contained in any case, package, or other re- 
ceptacle so marked belong to a person to whom they 
do not belong, is said to use a false property-mark. 

482. Whoever uses any false trade-mark or any 
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^ ^ ^ , false property -mark with intent to de- 

using a false trade ceive OF iiijure any person, saall be pun- 
with'iXia^to^^ ished with imprisonment of either de- 
ceive or injure any scription for a term which may extend 
to one year^ or with fine, or with both. 

The deception referred to in this section must, I suppose, be such 
a deceit as amounts to a fraud or breach of legal obligation. Other • 
wise a host, who wished to combine ostentation with economy, by 
giving his guests gooseberry out of bottles with a champagne label, 
might be indicted for the trick. If however the landlord of a hotel, 
who is paid for his wine on its supposed quality, were to do the same, 
there would be a legal fraud, which would be criminal under s. 482. 

It will not be necessary to show an intention to deceive or injure 
any particular peison, if such deceit or injury would be the natural 
consequence of the use of the false mark under tlie circumstances iti 
question. Nor would it be necessary to show that any one was, in 
point of fact, deceived. Indeed in general where the deceit had been 
carried into clfcet against any person, the more serious offence of cheat- 
ing would have been committed. 

483. Whoever, with intent to cause damage or 

Counterfeiting a to the public OF to ally person, 

trade or property- knowingly Counterfeits any trade or 

XeVwfth 'intend property-iuavk used by any other per- 
to cause damage or son, sliall be puiiishcd Avitli iinprison- 
injury. Hieiit of either description for a term 

which may extend to two years, or with fine, or with 
both. 

484. Whoever, with intent to cause damage or 

injury to the public or to any person, 
prS’ertj!mark.«ed kiioiviiigly Counterfeits any prpperty- 
by a public servant, niark used by a public servant, or any 
by S'tr denote mark used by a public servant to de- 
tho rnamifacture, note that any property has been ma- 
pnrperty. ° nufactured by a particular person, or 

at a particular time or place, or that 
the same is of a particular quality, or has passed 
through a particular office, or that it is entitled to 
any exemption, or uses as genuine any such mark 
knowing the same to bo counterfeit, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to three years, and shall also bo 
liable to fine. 
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485. Whoever makes or has in his possession any 
die, plate, or other instrument for the 
ingOThavlng“««- puj’pose of making or counterfeiting 
sessiou of any die, any public or private property or trade- 
Btrumentforraun- mark, witli intent to use the same for 
tcrfeitinganypnb- ^]jg purpose of counterfeiting such 
perty Or trade- mark, or has in his possession any 
such property or trade-mark, with in- 
tent that the same shall be used for the purpose of 
denoting that any goods or merchandize were made 
or manufactured by any particular person or firm by 
whom they were not made, or at a time or place at 
which they were not made, or that they are of a par- 
ticular quality of which they are not, or that tliey be- 
long to a person to whom they do not belong, shall 
be punished with imprisonment of cither description 
for a term Avhich may extend to three years, or with 
fine, or with both. 


Knowingly sell- 
ing goods iHcarked 
■with ii counterfeit 
property or trade- 
mark. 


486. Whoever sells any goods with a counterfeit 
property or trade mark whether pub- 
lic or private, affixed to or impressed 
upon the same, or upon any case, 
wrapper, or receptacle in which such 
goods are packed or contained, know- 
ing that such mark is forged or counterfeit, or that 
the same has been affixed to or impressed upon any 
goods or merchandize not manufactured or made by 
the person or at the time or place indicated by such 
mark, or that they are not of the quality indicated 
by such mark, with intent to deceive, injure, or 
damage any person, shall be punished witli imprison- 
ment of either description for a term which may 
extend to one year, or w'ith fine, or with both. 


487. Whoever fraudulently makes any false mark 
upon any package or receptacle con- 
i^faUe tabling goods, with intent to cause any 
iipou any package public servant or any other person to 
teinTng g^odl“°“' helieve that such package or receptacle 
contains goods which it does not con- 
tain, or that it does not contain goods which it does 
contain, or that the goods contained in such package 

36 
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or receptacle are of nature or quality different from 
the real nature or quality thereof, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both. 

488. Whoever fraudulently makes use of any 
Punishment for such false mark with the intent last 

making use of any aforesaid, knowing such mark to be 
snch false mark. shall be punished in the manner 

mentioned in the last preceding Section. 

489. Whoever removes, destroys, or defaces any 

Defaoingany pro- property- mark, intending or knowing 
perty-markwithin- it to be likely that he may thereby 
tent to cause injury, injury to any persou, shall be 

punished with imprisonment of either description for 
a term which may extend to one year, or with fine, 
or with both. 


CHAPTER XIX. 

OF THE CRIMINAL BREACH OF 
CONTRACTS OF SERVICE. 

490. Whoever, being bound by lawful contract 
Breach of contract ^0 render liis personal service in 
of service (lining a convejing oi’ conductiiig any per- 
voyage or journey. ally property froiu 0110 place 

to another place, or to act as servant to^ any person 
during a voyage or journey, or to guard any person 
or property during a voyage or journey, voluntarily 
omits so to do, except in the case of illness or ill- 
treatment, shall be punished Avith imprisonment of 
cither description for a term which may extend to 
one month, or with fine which may extend to one 
hundred Rupees, or with both. 

lllustratiom, 

(a) A, a palanquin bearer being bound by legal contract to carry Z 
from one place to another, runs away in the middle of the stage. A has 
committed the oiTence dehned in tl^s section* 
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(h) A, a cooly, being bound by lawful contract to carry Z’s baggage 
from one place to another, throws the baggage away. A has committed 
the offence defined in this Section. 

(c) A, a proprietor of bullocks, being bound by legal contract to con- 
vey goods on his bullocks from one place to another, illegally omits to 
do so. A has coinniitted the offence defined in this Section. 

{cl) A, by unlawful means, compels B, a coolv, to cairy his baggage. 
B in the course of the journey puts down the baggage and runs away. 
Here, as B was not lawfully bound to carry the baggage, he lias not 
committed any offence. 

The first question under this and the two succeeding sections will 
bo, whether the contvaet was one by which the defendant was legally 
bound. Butting cases of compulsion aside, the only doubt whicli is 
likely to arise upon this point is where the undertaking has been gra- 
tuitous. The law upon this point is long settled, viz. : that a party 
who engages gratuitously to perform a service cannot be compelled to 
undertake it at all. But if he do enter upon the performance of the 
task, he is bound to complete it. Since a new consideration arises 
from the very fact that, by undertaking the duty, he has induced the 
other to rely upon his performance of it, and to entrust him with 
its discharge. (1 Sin. L. C. 162-165.) 

In a recent case an action was brought Against the Stewards of a 
race course, whose services were unpaid, for negligeucc in performing 
them. Jervis, C. J. in giving judgment said ; 

“Tlio rule is well laid down in Smith’s Mercantile Law, p. 112, where it 
is said, that there is a difference between the principal’s rights against 
a remunerated and against an iin remunerated agent. The fonner having 
once engaged, may be compelled to proceed to the task which he has 
imdertaken ; the latter cannot, for this promise to do so being induced 
by no consideration, the rule ex nudo pacto non oritur actio applies. But 
if he do commence his task, and afterwards be guilty of misconduct in 
performing it, ho will, though uuremunerated, be liable for the damage so 
occasioned ; since, by entering upon the business, he has prevented the em- 
ployment of some better qualified perstm. This passage applies to principal 
and agent, but the reasoning is applicable here.” (Balfc v. West, 22 L. J. 
C. P. 175.) 

The only grounds upon which an excuse is admitted under this 
section are in the case of illness or ill-trcatmcnt, though in s. 492 a 
further exception is introduced in favour of any other “ reasonable ex- 
cuse.” A servant would therefore be liable who ran away on a jour- 
ney at the approach of a tiger, or -who refused to go on board a ship 
in a hurricane, or to remain in a district where cholera was raging. 

A refusal to pay wages actually due would not come under the 
head of ill-treatment, but would operate as a severance of the contract. 
But no refusal to give an advance would justify a servant in breaking 
ott* his engagement, unless such advance formed part of the contract. 

The word "voluntarily” (see s. 89, ante p. 17) will protect the 
servant in cases where he has been prevented canying out his engage- 
ment by accident, fraud, mistake, or superior force. It will be neces- 
sary to show that he broke his engagement, intending to do so at the 
time. 

A different question would arise, where the evidence showed that 
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tlie defendant had voluntarily left his service, but under a hand fde 
belief that he was justified in doing so. In some recent cases upoii 
somewhat similar statutes in England, it had been suggested that a 
hond fide^ and reasonable belief, that the party was justified in his 
act was an answer to the criminal clnirge. (Rider v. Wood. 29 L. J. 
M. C. I. Ashmore v. Horton, ibid. 13. Willett v. Boote. 30 L. ,1. 
M. C. 6. Youle v. Mappin ibid. 234.) But in the latest case upon 
the point, where the question directly arose, this doctrine seems to 
have been over-ruled. There the defendant had been apprenticed. 
His master died, and the trade was carried on by the widow and ex- 
ecutrix. ^I'he apprentice was advised by an attorney that the death 
terminated the apprenticeship. The justices were of opinion that it 
did not, and convicted him for absenting himself without lawful cause. 
On appeal the conviction was affirmed. Martin B said, 

“ This has been treated as entirely a criminal proceeding. I doubt very 
much whether that is its true character. It seems to me nothing more than 
a provision by the legislature for the purj)Ose of enforcing certain civil 
rights. The legislature may have reasonably taken into consideration in- 
stances of persons against whom it would be idle to bring an action. The 
legislature may very reasonably and truly have said, this is entirely a civil 
case ; but it is not a contract to be enforced in the ordinary way by a civil 
action. We therefore will take a more summary way of doing it and will 
treat this civil contract as matter punishable, not strictly criminally, but 
as a way of enforcing the performance of the contract. The question is, is 
it any answer to his wilfully and deliberately acting contrary to that which 
the law by his own contract imjKised upon him, that he was advised by a 
person to do so and so ? It seems to me that would be contrary to com- 
mon sense. If a person wilfully, knowingly and designedly does that which 
is done in this case, he must take the consequences ; and one consequence 
is, that by act of Parliament Justices have jurisdiction to punish him in 
a sense, that is in the sense, it appears to me, to compel him to perform 
his contract.” (Cooper v. Simmons. 31 L. J. M. C. 138. 144.) 

In the Section now under consideration, and in s 491 the offence 
consists simply in the “ voluntary omission’* to do that which the 
defendant has contracted to do, and therefore the above observations 
seems to be exactly in point. Under s. 492 the words “ without 
reasonable cause” arc introduced, and therefore in indictments under 
that section the argument may still prevail, that the party had rea- 
sonable cause to believe that his service had come to an end, or 
that he was justified in quitting it. 

Explanation. It is not necessary tcvthis offence 
that the contract should be made with the person for 
■whom the service is to be performed. It is sufficient 
if the contract is legally made with any person, either 
expressly or impliedly, by the person who is to per- 
form Uie service. 

Illustration. 

A contracts with a Dak Company to drive his carriage for a month. 
B employs the Dak Company to convey him on a journey, and during 
the month the Company supplies B with a carriage which is driven by 
A. A in the course of the journey volimtarily leaves the carriage. 
Here, although A did not contract with B, A is guilty of an offence 
under this Section, 
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491. Whoever, being bound by a lawful contract 

Breach of conW ®"PPly Y^nts of 

to attend on and any person who by reason of youth, 
™g$e5er"B^nl' unsounducss of mind, or of a 

disease or bodily weakness, is helpless 
or incapable of providing for his own safety or of 
supplying his^own wants, voluntarily omits so to do, 
shall be punished with imprisonment of either de- 
scrijition fora term which may oxtendto threemonths, 
or with fine which may extend to two hundred Ru- 
pees, or with both. 

Tills section is still more remarkable than the preceding, as it con- 
tains no exception whatever, not even illness or ill-treatment. The 
latter may perhaps have been designedly omitted, lest a bearer might 
plead as an excuse for abandoning his infant charge, that the latter 
liad boxed his cars or kicked his shins. But why is iHness not allow-, 
cd ? It may be suggested, that a person does not voluntarily omit 
that which he omits in consequence of illness. But, if so, why was 
the term introduced into s. 490 ? 

492. Whoever, being bound by lawful contract 

Breach of a con- Writing to work for another person 

tract to serve at a as ail artificer, workman, or labourer, 

wSthi’s^Tv ant for a period not more than three years, 
is conveyed at the at any place within British India, to 
master s exiiense. ]3y virtue of the contract, he has 

been or is to be conveyed at the expense of such 
other, voluntarily deserts the service of that other 
during the continuance of his coutfact, or without 
reasonable cause refuses to perform the service which 
he has contracted to perform, such service being 
reasonable and proper service, shall be punished with 
imprisonment of either description for a term not 
exceeding one month, or with fine not exceeding 
double the amount of such expense, or with both ; 
unless the employer has ill-treated him or neglected 
to perform the contract on his part. 

This section only applies to cases where the service is to be per- 
formed at some place different from that in which the defendant re- 
sided at the time the contract was made. Further, it only applies to 
cases of written contracts, and therefore the party can only be charged 
for breach of sometliing contained in the writing. Oral evidence will 
be admissible to explain the meaning, or to identify the object of the 
contract, but not to add to or vary its terms. (1 Sm. L. C. 228.) 
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It will be observed that by this section it is required that the 
contract^ not merely the particular thing which the defeinlant promised 
to do, should be in writing, otherwise no prosecution can be instituted 
for its breach. Similarly the English Statute of Fraud provides, that 
in case of certain contracts no action should be allowed “unless the 
agreement upon which such action should be brought, or some note or 
memorandum thereof shall be in writing.’’ Upon this Statute it has 
been long ruled that, “ the term ayn^ement comprehends contracting 
parties, a consideration, and a promise ; all these jaiust therefore ap- 
pear in the writing.” (Smith Merc, L. 413. Holmes v. Mitchell 
28 L J. C. P. 301, Williams v. Lake 29 L. J. Q. B. 1.) As Mr. Jus- 
tice Grose said in the leadingcase upon the subject, (Wain v. AVavlters 
6. East- J9.) 

“ What is required to be in writiiiGj is the .'igroemenfc, not the proiniso. 
Now the agreoiiieiit is that which is to allow what each party is to do or 
perform, and by which both parties are to be liound, and this is required 
to be in writing. If it were only iieeeasary to .'3iow what one of them was 
to do, it would be sutlicient to state the promise made by the defendant 
•who was to be charged with it. But if we were to culopt this construction, 
it would be the means of letting in those very framls and perjuries which 
it was the object of the statute to pniverit, for, without the parol evideiico, 
the defendant cannot be chargevl up ui the written contract, for want of a 
coDsideratiou in law to support it.” 

In the present Code the word used is contract not agreement. But 
the meaning of the words is idenlic.d. And the policy of both sec- 
tions is obviously the same. The object of requiring the contract to 
be in writing, is to put its terms beyond dispute, and to enable ilic 
Court to be certain whether it has been broken or not. If the names 
of the contracting parties were omitted, it might be that the defendant 
liad never been bound at all, or that he had been bound to a different 
person, and had fulfilled his engagement with him. So if the consi- 
deration for his promise were left out, it might be that the contract 
was without cousideratiou, or that it was made upon an illegal or 
immoral consideration, in any of which cases it would be invalid ; or 
else it might be, that the contract was originally valid, but that the 
non-performance by the employer of his part of the agreement had 
given the defendant a reasonable excuse for refusing to perform it. 
The only way of avoiding such iin certain ties is to make the writing an 
embodiment of the entire agreement. 

The contract must be in writing, but not necessarily in one writing. 

“ Provided the agreement bo reduced to writing, it matters not out of how 
many dififerent papers it is to be collected, so long as they can be sufficiently 
connected in sense. But this connexion in sense must }i[)pcar n]>ou the docu- 
ments themselves, for parol evidence is not admissible for the purpose of con- 
necting them.” (1 Sm. L. C. 230.) 

Therefore if one letter contained an offer of a particular service on 
particular terms, and this offer were accepted by a letter which refer- 
red to the previous one, either expressly or by necesssary inference, this 
would constitute a sufficient contract in writing. But it would be 
otherwise if the second document merely said, “ I will accept your 
offer,” without any tiling to show what offer was meant. 

The section speaks of the party ** being bound by lawful contract in 
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writing,” which shows that the contract itself must have been a written 
one. In this respect it differs from the Statute of Frauds, which was 
equally satisfied whether the agreement, or only a note or memorandum 
thereof, was in writing. Under the English Statute the writing is 
only necessary to evidence the contract, not to constitute it. (1 Sin. 
L. C. 231.) Under Ijiis section the writing seems itself to be the 
contract. 

Nothing is said of a signature. But as the defendant is to be 
** lawfully bound by a contract in wTiting,” I conceive that tlic v;riting 
must contain sometliing which, indepeinlently of oral evidence, will 
show that he liad actually become bound, as for instance liis signature 
or mark. But wliere a contract began in the defcridant’s own hand 
writing, “ 1 A. B. agree &c.,” this was held to be a suflicient signal lire, 
even under the Statute of Frauds which requires one, altliougli a blank 
had been left at the bottom of the memorandum. (Knight v. Crock- 
ford. I. Esp. 190.) ]kit if from the form of the document it should 
appear that a future signature had been contemplated, but never ap- 
pended, as for instance wliere the instrument ended “ as witness our 
hands,” the mere insertion of the defendant’s naaie, in the body 
of the document even in his own hand writing, would not be a sufficient 
proof that he had become finally bound, uiilcbS there were some subse- 
quent recognition of it ns conqilete Still less, where sucli an instru- 
ment was not in ilic defendant’s writing at ail. (Hubert v. Treheriie, 
3 M and G. 743, 753 ) 

Although the names of both parties must appear in the contract, it 
is only necessary that the party against whom it is enforced should 
have signed it, or should appear to be bound thereby. For the object 
of the section is to protect the per'^oii against wlioin it is enforced, and 
where he has signed it, ho cannot be subject to any fie.nd even t hough 
the otlier party has not signed it. (i8m. L. C ‘.Ol ) And on the 
same principle, an offer in ivriting made by the ju ibon sought to be 
charged, followed by a ^crbal acceptance of the other party will be 
sufficient (Smith V. Neale, 2b L. J. C. V, 143.) But the ronv('r''e 
ivould not hold true, for there would be nothing in writing to^hu\V 
that the defendant had ever been bound. 


CHAPTER XX. 

OF OFFENCES RELATING TO MARRIAGE. 

493. Every man avIio by deceit causes any woman 
who is not lawfully married to him, to 
man Relieve that she is laAvfully married to 
deceitfully indue- him and to coliabit or have sexual in- 
fo! tercourse with him in that belief, shall 

be punished with imprisonment of 
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either description for a term which may extend to 
ten years, and shall also be liable to fine. 

494. Whoever, having a husband or wife living, 

Marrying again i^arries in ally cas^ in which such 
duringtheiife-tirae mamage IS void by reason of its tak- 
of husband or wife. Jng pjagg during the life of such hus- 
band or wife, shall be punished with imprisonment 
of either description for a term whicli may extend to 
seven years, and shall also be liable to fine. 


Exception . — ^Tlic Section does not extend to any 
person, whose marriage with such husband or wife 
has been declared void by a Court of competent ju- 
risdiction, nor to any person who contracts a marri- 
age during the life of a former Iiusband or wife, if 
such husband or wife, at the time of the subsequent 
marriage shall have been continually absent from 
such person for the space of seven years, and shall 
not have been heard of by such person as being alive 
within that time, provided the person contracting 
such subsequent marriage shall, before such marriage 
takes place, inform the person with wliom such mar- 
riage is contracted, of the real state of facts so far as 
the same are within his or her knowledge. 


49.'). Whoever commits the offence defined in the 
last preceding Section, having conceal- 
ed from the person witli whom the 
subsequent marriage is contracted the 
fact of the former marriage, shall be 
punished with imprisonment of cither 
description for a term Avhich may ex- 
tend to ten years, and shall also be liable to fine. 


Sam^Dftcnce with 
concealment of the 
former marriage 
from the person 
with wliom subse- 
quet nfjiiTiage is 
contracted. 


496. Whoever, dishonestly or with a fraudulent 

intention, goes through tlic ceremony 
i)y*g!n^°thro^”h ^eing married, knowing that lie is 
with fr.ui<lnieiit ill- not thereby lawfully married, shall be 
f^i mTimg"*^ punished with imprisonment of eitlior 
description for a term which may ex- 
tend to seven years, and shall also be liable to fine. 

497. Whoever has sexual intercourse with a 
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person who is, and whom he knows or 
“ has reason to believe to be the wife of 

another man, without the consent or connivance of 
that man, such sexual intercourse not amounting to 
the olfence of rape, is guilty of the offence of adultery, 
and shall bo punished with imprisonment of either 
description for a term which may extend to five 
years, or with fine, or with both. In such case the 
wife shall not be punishable as an abettor. 

This section is an utter innovation upon the English Criminal law, 
and while it introduces half of the Mahometan law, by punishing the 
adulterer, annuls the other half, by allowing the adulteress to go free. 
It certainly is a startling thing to contemplate the effects of a law 
which might have consigned Warren Hastings, Charles Fox, and the 
Duke of Wellington to goal for five years. That any criminal law will 
prevent the commission of moral offences, as long as the moral tone of 
society remains unchanged, is clearly hopeless. Where the offender is 
high in rank, and filling an important part in community, one or 
other of two results will follow. Either the law will not be enforced 
against him, or its application will cause an amount of injitry utterly 
disproportioned to the benefit it can effect. Could the law be applied 
to a Commander-ill Chief of India, and if not, ought it to be applied 
to the youngest Ensign ? The effect of this, and all similar legislation 
against moral offences, is simply to persecute a few feeble sinners, and 
to let the wealthy and powerful pass unscathed. 

Nor is it easy to see why one only of the guilty pair should be se- 
lected for scourging. As regards her husband, the women is clearly 
the guiltier of the two, for she has taken vows of fidelity to him, and 
received benefits from him, which her paramour has not. It may in- 
deed be said, that she has merely yielded to the active temptation of the 
man. But any one with any knowledge of the world is aware that this 
is not the case. In the vast majority of cases there is no temptation 
on either side, but each walks blindly down a path which terminates 
suddenly in a pitfall. Where any temptation is employed, it is much 
oftener a question of age, than of sex, from whose part the temptation 
springs. The Mahometan law made no such distinction. It treated 
each as equally guilty and equally punishable. The relaxation on this 
point will probably be at least as distasteful to the Oriental mind, as 
the innovation on the other point will be alarming to the Europeauv 

The policy of making adultery a criminal offence was discussed at 
considerable length by the original framers of the Code. Their opini- 
on was strongly against such a provision, and their views were express- 
ed with all the acuteness and force which might have been looked for 
in a report which bore the name of Macaulay. (Report 1836, pp. 91 
•—93.) The arguments by which these views were ultimately over-ruled 
will be found in the Second Report of the Indian Law Commis- 
sioners, ss. 3*^4—854. Time, and the statistics of those cases which 
are prosecuted, and still more of those which are not prosecuted under 
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this Section, will sliow wliicli of the two opinions is marked with the 
greater practical wisdom. 

In a recent case in Calcutta, (Reg. v. Ward 1862) a question was 
raised in the course of the trial, as to the evidence necessary to esta- 
blish sexual intercourse. It was contended that the same proof was 
required as in the case of rape, viz., of actual penetration. {^Aute. p. 
219.) The point was reserved, but it became unnecessary to decide 
it. It is plain that the words in the explanation to s. 375 are limited 
to cases of rape, and also that the object of tlieni was the sanm as in 
Statute 9 Geo. IV. c. 71. s. 66, viz. to do away with proof of omission 
which used formerly to be required, tlie object of the provision is to 
limit, not to extend the evidence for the prosecution. I conceive the 
rule will be exactly the same as it is in the Div'orce Court, where in- 
tercourse is inferred from acts of guilty familiarity, or even from o[)- 
portunities, sought for and created by the parties under cireumistances 
which leave no reasonable doubt of criminal intention. Ot course 
stronger evidence will be required under this Code, than in the Di- 
vorce Court, for the wife can be called as a witness against the adulterer 
under s. 497, whereas she eaimot in a suit for dissolution of marriage. 
But her admissions or confessions out of Court will not be evidence 
against him. (Robinson v. Robinson 29 L. J. !Mat. 178.) 

Another question arises as to the nature of the evidence which wil 
amount to conmit or connimnee on the hnsband’s part. In the case 
of Allen V. Allen (30 L. J. Mat. 2.) the law upon this point was laid 
down as follows, 

“ To find a verdict of connivance, you must be satiftfied from the facts 
established in evidence that the husband so connived at the wife’s adultery 
as to give a willing consent to it. Was he, or was he nf)t an accessary betbro 
the fact ? Mere negligence, mere inattention, mere dullness of ajueohen.sioii, 
mere indifference will not suffice; there iun.>t be an intention (»n liis part 
that she should commit adultery. If such a state of tilings existed as would, 
in the ajiprehensiou of reasonable men, result in the wife's adultery — whether 
that state of things was produced by the counivMnee of the husband, (»r 
independent of it and if the husband, intending tint the result of adul- 

tery should take place, did not iuterfeie when he might have done so, to 
protect his own honor, he was guilty of connivance. ” 

This rule was almost literally followcil by Sir Adam Bittloston 
in his charge to the jury, in Reg v. Moiiideeii Lubbay, 3rd Madras 
Sessions, July 4, 1862. He ended by saying there must be a cor- 
rupt intentionby acquiescence to assist in the commission of a crime.’’ 

But where the husband, after some angry discussion with liis wife 
respecting the impropriety of her conduct, told her that she could not 
lead this life any longer, and that she must cither give up her para- 
mour or give him up, and that she could not live with him any longer 
if she continued her intimacy with the former, after wliich she didibe- 
rately left her husband, with full knowledge oii his part tliat she was 
going to join the adulterer, and without his making any effort to 
prevent it ; this was held not to amount to connivance. Sir C. 
Cresswell said, 

“ I cannot construe that into a willing consent that the adultery should 
be committed. It is an unwilling consent, given because she would not com- 
ply with the condition that he insisted upon of giving up the improper in- 
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timacy. By connivance I understand the willing consent of the husband ; 
that the husband gives a willing consent to the act, although he may not 
be an accessary before the fact ; that, although he does not take an active 
step towards procuring it to be done, he gives a willing consent, and desires 
it to be done. What this man desired wa.% not that the act should be done, 
but that she should not torment him by keeping up an intimacy of this 
character, and at the same time living with him as his wife, and that she 
should give up the one or the other.” (Mairis v. Marris. 31 L. J. Mat. 69. 

The Penal Code merely uses the word consent, not willing consent, 
but I conceive that the above construction must be put upon the term. 
An unwilling consent, is not a consent at all. It is simply a sub- 
mission to what is unavoidable. 

No charge of an offence under s. 497 shall be instituted except by 
the husband of the woman. (Cr. P. C. s. 177. Act XVIII of 1862. 
s. 41.) And on failure of proof that such is the case the indictment 
shall be quashed, and the person accused shall be discharged. (Ibid, 
s. 4G.) 

498. Whoever takes or entices away any woman 

who is, and whom he knows or has 
^^asou to believe to be the wife of any 
with a criminal in- otliei’ man from that man, or from any 
mam* married wo- pgj.gQj^ having the care of her on be- 
half of that man, with intent that she 
may have illicit intercourse with any person, or con- 
ceals, or detains with that intent any such woman, 
shall be j)unished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 

Charges under this Section are only to be instituted by the husband 
of the woman, or by the person having care of her on behalf of her 
husband. (Cr. P. C. s. 178. Act XYIll of 1862. s. 45. And see 
s. 46 ante.) 

CHAPTER XXI. 

OF DEFAMATION. 

499. Whoever, by words either spoken or intend- 

^ ed to be read, or by signs or by visible 

representations, makes or publishes 
any imputation concerning any person, intending to 
harm or knowing or having reason to believe that 
such imputation will harm the reputation of such 
person, is said, except in the cases hereinafter except- 
ed, to defame that person. 
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Explanation 1. It may amount to defamation to 
impute any thing to a deceased person, if the imputa- 
tion would harm the reputation of that person if liv- 
ing, and is intended to be hurtful to the feelings of 
his family or other near relatives. 

In order to bring within the terms of this Section defamatory mat- 
ter relating to a deceased person, it will be necessary to show, not only 
that the deceased might have complained of it, but also that it was 
written or spoken with the intention of insulting bis surviving relations* 
I conceive that these words “ intended to be hurtful &c.” must be 
taken as meaning an express and primary intention, as distinguished 
from a lejal and implied intention. It would be indictable to rake 
up the vices of a dead man for the sake of deliberately wounding his 
family, but no statements, however injurious, would be criminal, if 
made in the course of a bonA fidt history or biography, whose subject 
was dead. As Lord Kenyon, C. J. said in the case of K. v. Topham, 
(4 T. 11. 129.) 

*‘!Now to say, in genercal, that the conduct of a dead person can at no 
time be canvassed ; to hold that even after ages are passed, the conduct of 
bad men cannot be contrasted with the g«od, would be to exclude the most 
useful part of history, and therefore it must be allowed that such publica- 
tions may be made fairly and honestly. }hit let this be done wlienever it 
may, whether soon or late after the death of the party, if it be done witli a 
malevolent purpose, to vilify the memory of the deceased, and with a view 
to injure his posterity, then it is done with a design to break the peace, and 
then it is illeguL’’ 

It is to be observed that throughout this Chapter the otFeiice of de- 
famation consists in the injury to the individual affected by the ca- 
lumny, and not, as in the English law, upon any supposed tendency of 
the act to bring about a breach of the peace. (Report 1837. p. 94.) 

Explanation 2. It may amount to defamation to 
make an imputation concerning a company or an as- 
sociation or collection of persons as such. 

The point referred to in this explanation was mncli^fccussed in tlie 
recent Nil Durpan case in Calcutta, where one of the questions that 
was argued was, whetlicr a libel upon the Indigo Planters was an in- 
dictable oflence, on account of the indefinitencss of the class libelled. 
Accordipg to English law, libels upon a body of men were indictable, 
where they applied to the entire body, so that any individual of that 
body had a right to consider himself assailed, or where the tendency 
of the libel was to create a breach of the peace by exciting public in- 
dignation against a particular class. In the latter case however the 
offence consisted, not in the defamation of the individual, but in the 
seditious results which were likely to be brought about. 

For instance, where the libel in its terms only referred to An East 
India Director,” and was charged as being a libel on the East India 
Company, the objection was taken that this was not a libel against all 
tlie Directors. The Court held that under the circumstances of the 
case it must be taken to be a reflection upon the whole body, and that 
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iliis was a question of fact to be determined in the trial. As one of 
the J ud^es said, 

•* As it points out none in particular, it must reflect upon all, and create a 
distrust of them in the public ; and therefore I think the rule ought to be 
made absolute, and it will be for the jury's comkltraiion whether it reflects 
upon all the Company,*' (K. v. Jenour. 7 Mod, 400.) 

The same principle was applied in the case of R. v. Williams, where 
the libel affected the entire body of Clergy in Durham. (.5 B and A. 
595.) But wliere the libel clearly only related to some of a class, and 
theie was nothing to show who the persons referred to were, it was 
held that even after verdict the conviction was bad. The Court said, 
“ the writing must descend to particulars and individuals to make it 
a libel (R V. Orme 3 Salk. 224 1 Ld. Kaym. 486) that is, as I 
understand the words, the writing must be capable of being applied to 
specific individuals, either as being expressly referred to, or as being 
members of a class the whole of which was stigmatised. (And see Le 
Tanu V. Malcolmson 1. H. L. 637. Eastwood v. Holmes. 1 E and E. 
347.) This would seem to have been the ground of the decision 
in the Nil Durpan case. There the pamphlet said, “ I present the 
Indigo planter’s mirror fo the Indigo Planter’s hands. Now let 
every one of them, having observed his face, erase the freckle of the 
stain of selfishness from his forehead.” L pon these words Sir B. 
Peacock is reported to have observed ; 

This certainly appears to me to represent to the Indigo Planters, that if 
they look into this pajicr they w^ould see a true represeutatioh each of 
himself. Is not this a reflection on a certain class ? Each of them was to 
look at it to find his owm picture.” 

And again the Chief Justice said. 

It is unnecessary to decide in this case which of the Indigo Planters was 
alluded to in this publication, because every one of them is asked to look 
into the mirror. Any one of them could say — ‘ I am one of the men alluded 
to, and 1 have thereby suffered damages which 1 wish to recover.’ Then 
comes the question as to the class itself. Is this Court to bo inundated with 
suits from each individual member of that class ? Has not the class itself 
a right to be protected in a Criminal jirosecution, to obviate the necessity 
of each party suing separately? I theiefore think the class has been 
sufficiently described, ” (8up. Court, Calcutta July 24, 1861. 

Where the particular individuals aimed at in the defamatory writing 
were not expressed, and could not be ascertained, the publication of 
the writing was still indictable, if it had a tendency to create sedition 
or disturbance. In one case the writing stated that a murder had 
been committed by several^ Jews, who had recently arrived from Portu- 
gal, and who lived near Broad St. in London. It was shown that in 
consequence of this libel several Jews who answered the descrip- 
tion had been assaulted. Here also the objection was taken that no 
particular Jews were specified, and that the charge could not be taken 
as pointing to any definite class. The Court said, 

“Admitting an information for libel may be improper, yet the publica- 
tion of this paper is deservedly punishable in an information for a misdemean- 
our, and that of the highest kind ; such sort of advertisements necessarily 
tending to raise tumults and disorders among the people, and inflame them 
with a universal spirit of barbarity against a whole body of men, as if guilty 
of crimes scarce practicable, and totally incredible.’’ (2 Swanst. 503 note.) 
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The case of E. v. Burdet (4 B. & A. 314) where the indictment 
merely stated that the libel was published of and concerning certain 
troopSy was also a case of a seditious libel, and the decision rested on 
tlie ground that the publication tended to excite disaffection against 
the Government. 

The original draft of the Penal Code contained a Clause, (s. 113) 
which rendered punishable the attempt to excite disalfection to tlie 
Government by either words or writing. Ihis section was referred to 
by the original Commissioners (Report 1837, p. 101) as covering the 
cases just ineutioued, where an imputation was not defamatory, but 
was seditious. This Section is omitted in the corresponding Chapter 
of thepieseiit Code, (Chap. VI) which relates to otfences against the 
State, and no provision h.is been inserted in its place. 

It seems to me that the eOect of Explanation 2 is to leave the law 
just as it has hitherto been laid down by the English authorities. It 
is e(|ually defamation to assail any person, or any company, associa* 
ti^n, or collection of persons But in either case, the persons affected 
must be ascertained or ascertainable. It would be defamation to libel 
all the Missionaries, all the Doctors, or all the Brahmins of India. 
But I conceive that a satire would not be indictable, which merely held 
up to re’^robatioii the supposed misconduct of certain undefined indi- 
viduals of those classes, provided the individuals were not represented, 
as being either co-extensive with the entire class, or fair specimens of 
the entire class. If the imaginary personage is merely put forward as 
a type of some undefuied portion of the class, no irulividnal has been 
libelled, nor has any class been libelled. It would be defamatory to 
say that all doctors were (piacks, that all Missionaries were immoral, or 
that all Brahmins were dishonest, but a fiction would not be libellous 
because it introduced an ignorant physician, an adulterous chaplain, 
or a scheming sheristadar. 

Explanation 3. An imputation in the form of an 
alternative or expressed ironically, may amount to 
defamation. 

Expkmation 4. No imputation is said to harm 
a iierson’s reputation, unless that imputation directly 
or indirectly, in the estimation of others, lowers the 
moral or intellectual character of that person, or 
lowers the character of that person in respect of his 
caste or of his calling, or lowers the credit of that 
person, or causes it to be believed that the body of 
that person is in a loathsome state, or in a state ge- 
nerally considered as disgraceful. 

niTMtratlons, 

{a) A says — ** Z is an honest man ; he never stole B’s watch” ; in- 
tending to cause it to be believed that Z did steal B s watch. This is 
defamation, unless it fall witbin one of the exceptions. 

{b) A i« asked who stoic B’s watch. A points to Z, intending to 
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cause it to be believed that Z stole B’s watch. This is defamation, 
unless it^fall withen one of the exceptions. 

(c) A draws a picture of Z running away with B’s watch, intending 
it to be believed tliat Z stole B’s watch. This is defamation, dnless it 
fall within one of the exceptions. 

This section is a tremendous advance upon the English Criminal 
Law. Under the latter system, mere words, not reduced to writing, 
will not support an indictment, unless they tend to produce some pub- 
lic injury, as by being seditious, or grossly immoral ; or by being 
uttered to a Magistrate in tlie execution of his duty, whicli brings the 
administration of justice into contempt ; or by being spoken as a 
challenge to fight a duel, whicli leads to a breach of tlie peace. 
(Arch. 723.) Tdie law in respect to written defamation was stricter, 
though hardly even so strict as tlie present section, and yet the prac- 
tical eiiforciui^ of it has been found to be wholly impossible. Even at 
civil law, oral defamation was not actionable, unless it charged the 
plaintiir with an olfenee punishable at law, or imputed to him some 
contagions disorder which ivould exclude him from Society, or ascribed 
to him misconduel or incapacity in his trade or profession, or unless 
some special damage could be shown to have arisen from it. (Broom 
Com. 762 ) Under the present Code, however, any random dinner- 
table sarcasm may bo treasured up and made the subject of an indict- 
ment. It is ob\ious too what fatal facility for malicious charges such 
a law as this will produce. It will only be necessary to get one or 
two witnesses to swear to the use of a disparaging remark. Contra- 
diction will be impossible, corroboration will be unnccc'ssarv, and as 
the charge implies nothing morally degiading, the shield of character, 
which in so many cases is the best protection against false accusations, 
will be worthless. It is not too much to say that if the law of defa- 
mation as laid down in this Code were to be carried out, the wdiole 
population of India w^ould appear monthly at the dock. 

The languages of s. 499, which speaks of words spoken or intended 
to be read, and of making or publishing an imjnitation, would seem at 
first to imply that an imputation not actually divulged might be indict- 
able, so that the mere finding of a letter in a man's desk might make 
him criminally liable. This however is not in my opinion the mean- 
ing of the clause. The definition contemplates two classes of people, 
those who produce slander, and those wdio promulgate the slander of 
others. But in neither case is there any slander at all, till the defamatory 
words have been communicated to some one else, or at all events 
placed in course of communication, so as to be beyond the control of 
the party using them. Hence the mere WTitiiig of a libel is no of- 
fence, for it may never be known to any one but the wTitcr, and till it 
is known, it is no more an imputation against any person than it was 
while the thoughts remained in his own breast. But the mere deliver- 
ing over, or parting with the libel, with the intent to scandalise an- 
other, is such an uttering or publishing of the defamatory matter as 
makes the olfenee complete. Accordingly the fact of posting a letter 
amounts to a publishing, and it makes no difference whether the letter 
was open or sealed. (Beg. v. Burdett, 4> B. & A. 143, 144.) Send- 
ing a libel to a man’s wife is a sufficient publication, (Wenman v. Ashe 
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22 L. J. C. P. 190^ but it is not so where the libel is only sent to the 
party himself. (Phillips v. Jansen. 2 Esp. 624.) 

The net must be done with the knowled j:e or intention to harm, 
or the knowledge that harm would follow. No evidence will be requir - 
ed upon this point, where the words are themselves defamatory. As 
liolroyd, J. remarked, in the case of £eg v. Harvey, (2 15. k C. 267.) 

* ‘ If the matter published was in itself mischievous to the public, the very 
act of publishing is prima facie evidence to show that it was done maio animo ; 
for when a publication having such an injurious tendency is j)roved, it is in- 
tended to have been done with a malicious intention ; because the principle of 
law is, that a party must always be taken to intend those things and those ef- 
fects which naturally grow out of the act done. If, therefore, the cliects natu- 
rally flowing from the act of publishing the libellous matter in this case were 
mischievous to the public, it follows, that the Judge was bound to tell the j\iry 
that malice was, by law, to be inferred ; and tlnit having been proved, which, 
according to the principles of law, made the inference of malice necessary, the 
onus of rebutting that inf crence w’as cast iiiioii the defendant.” 

Malice, however, may be disproved by the defendant. He may show 
that the words do not in fairness bear the meaning put upon them ; 
or that they are explained, and cleared from their invidious construc- 
tion by some other part of the same writing. And for tliis purpose, 
and conversely, for the purpose of showing malice, the whole of the 
document, whatever it may be, must be read together. (Arch. G3G.) 

First Exception. It is not defamation to impute 
any thing which is true concerning 

Imputation of auy any person, if it be for the public 
truth which the imb- good that the imputation should be 

lie good requires to ^ i t* i i itti ii 

be made or publish- made OY publisued. Whether or not 
it is for the public good is a question 
of fact. 

The truth of an accusation will not always be in itself a sufficient 
defence. Private life ought to be sacred, and wliere no advantage is 
to be derived from publishing abroad the vices of another, the fact that 
those vices exist will not justify the act. But there are certain cases 
in which a man’s private sins are a matter of public concern. It 
would be lawful to publisli the infidel opiuions of a clergyman, though 
not of a physician ; tlie adulterous practices of a physician, though not 
of a barrister. Tliere are matters in which the private vice becomes 
material, as affecting the discharge of a public duty. This section 
however is wholly unnecessary, since it is included in the Ninth Ex- 
ception. Every case protected under the First will also be protected 
under the Ninth Exception, but not vice versl, since under the former 
clause the truth of the imputation must be established, which is not 
necessary under the latter. 

Second Exception. It is not defamation to express 

Public conduct ''' whatever 

of public sewants. respecting the conduct of a public 
servant in the discharge of his public functions, or 
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respecting his character, so far as his character ap- 
peal’s in that conduct, and no further. 

Here again the law as laid down by the Code differs from the Eng- 
lish criminal law, though, on this occasion, on the side of lenity. By 
English law, you might criticise the acts of a public servant, but you 
might not disparage his character ; you might say that particular 
conduct was unwise, impolitic, or illegal ; but you might not say that 
the official behaved corruptly, maliciously, or treasonably. As Lord 
Ellenborough, C. J. said in the case of Kcx. v. Lambert (cited 1 
lluss. 235.) 

' m- 

** If a person who admits the wisdom and virtues of His Majesty, laments 
that in the exercise of these he has taken an unfortunate and erroneous 
views of the interests of his dominions, lam not i^repared to say that this 
tends to degrade His Majesty, or to alienate the affections of his subjects. 
I am not prepared to say that this is libellous. But it must be with perfect 
decency and respect, and without any imputation of bad motive. Go one 
step further ; and say or insinuate that Uis Majesty acts from any partial 
or corrupt views, or with an intention to favor or oppress any individual or 
class of men, and it would become most libellous.” 

And SO in another case the same Judge remarked, 

“ It has been observed, that it is the right of the British subject to exhi- 
bit the folly or imbecility of the members of the Government. But, gentle- 
men, we must coiffiue ourselves within limits. If in so doing, individual 
feelings are violated, there the line of interdiction begins, and the offence 
becomes the subject of penal visitation.” (I Russ. 238 ) 

Under the present Code, however, any language which rested upon 
inferences drawn from public acts would be privileged. 

The words “ in good faith” are defined by s. 52, (xAnte p. 19) as 
involving due care and attention. 

As to the burthen of proof, in cases where an imputation is justified 
on the ground that it was made in good faith, the following remarks 
of the original Commissioners may be cited with advantage, 

“ Whether an imputation bo or be not made in good faith is a question 
for the Courts of law. The burthen of the proof will lie sometimes on the 
person who has made the imputation, and sometimes on the person on wdioiii 
the imputation has been thrown. No general rule can be laid down. 
Yet scarcely any case could arise respecting which a sensible and imjiartial 
Judge would feel any doubt. If, for example, a public fiiuctiomuy were to 
prosecute for defamation a writer who had described him in general terms 
as incapable, the Court would probably require the prosecutor to give some 
proof of batl faith. If the prosecutor had no such proof to offer, the defend- 
ant would be acquitted. If the prosecutor w'cre to prove that the defendant 
had aiiplied to him for money, had promised to write in his praise if the 
money were advanced, and had threatened to abuse him if the money were 
withheld, the Court would probably be of opinion that the defendant had not 
written in good faith, and w^ould convict him. 

On the other baud, if the imputation were an imputation of some particular 
fact, or an imputation wliich, though general in form, yet implied the truth 
of some particular fact which, if true, might bo proved, the Court w^ould pro- 
bably hold that the burden of proving good faith lay on the defendant. Thus 
if a person were to publish that a Collector was in the habit of receiving 
bribes from the Zemindars of his district, and w^ere unable to specify a single 
€!u»e, or to give any authority for his assertion, the Courts would probably be 

88 
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of opinion that the imputation had not been made in good faith. (Report* 
1837. p. 103.) 

By ActXVIlIof 1862. 8. 27 it is provided, that “in proving the exist- 
ence of circumstances as a defence under the 2nd, 3rd, 5th — 10th exceptions 
to this section good faith shall be presumed unless the contrary appear.” 

Third Exception. It is not defamation to express 
^ .. i. i^i good faith any opinion whatever 

person touching respecting the conduct ot any person 

any pubUo ques- touching any public question, and res- 
pecting his character, so far as his cha- 
racter, appears In that conduct, and no father. 

lllmt ration. 

It is not defamation in A to express in good faith any opinion what- 
ever respecting Z’s conduct in petitioning Government on a public 
question, in signing a requisition for a meeting on a public question, in 
presiding or attending at such a meeting, in forming or joining any 
society which invites the public support in voting or canvassing for a 
particular candidate for any situation in the efficient discharge of the 
duties of which the public is interested. 

Fourth Exception. It is not defamation to publish 

Publication of re- ^ Substantially true report of the pro- 
ports of proceedings ceedings of a Court of Justice, or of 
ofCoLu-tsof Justice. result of any such proceedings. 

It is not necessary that every thing should be given verhatim, that 
every word of the evidence, of the speeches, and of the Judge’s charge 
should be inserted, if the report is substantially fair and correct. 
(Hoare v. Silverlock 9 0. B. 20. Andrews v. Chapman 3 C. and K. 
386.) But it is plain that a mere one sided version, as for instance, 
giving the speech for the prosecution and not that for the defence, the 
examination, but not the cross-examination, would not come under this 
rule. And accordingly, where the report contained merely a short 
summary of facts, and then gave the speech of the defendant’s counsel, 
containing some obnoxious remarks, a plea that the libel was, ‘ in 
substance a true and accurate report of the trial,’ was held insufficient ; 
as it appeared upon the face of the declaration, that the libel did not 
contain a true and accurate report of the trial, since it neither detailed 
the speech of the counsel for the plaintiff, nor the evidence, nor even 
the whole of the speech of the counsel for the defendant. (Per Little- 
dale J. Flint V. Pike 4 B. and C. 482.) 

This privilege does not extend to reports of the proceedings at pub- 
lic meetings. Tliis was so decided in a very recent case, (Davidson v. 
Duncan. 26 L. J. Q. B. 104,) where Lord Campbell, C. J. remarked, 

“ At such meetings there may be a great number of things spoken, which 
are perfectly relevant, but are highly injurious to the character of others, 
and if a fair report of such statements is justifiable, in what condition would 
the injured party be, as he would have no opportunity of vindicating his 
chametw ? We have no right to extend this })rivilege beyond what is already 
estaUished. All we have to do, is to see whether, as the law now stands, 
a party who is calumuiated in this manner is without remedy : and I think 
ht 11 not.” 
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A similar decision was given, where the libel complained of was con- 
tained in a report of the proceedings of a Parish Vestry. (Popham v. Pick- 
burn. 3i L J. Ex. 133.) 


Explanation. A Justice of the Peace or other 
Officer holding an inquiry in open Court prelimi- 
nary to a trial in a Court of Justice, is a Court with- 
in the meaning of the above Section. 

This is a relaxation of English law, wliich did not sanction the re- 
porting of preliminary or exparle proceedings, such as those before a 
Coroner, Magistrate, Coininissioner or the like, unless they terminated 
in an acquittal. (Lewis v. Levy. 27 L. J. Q. B. 282.) Practically, 
liowever, every newspaper in England is full of such reports, and no 
one ever thinks of indicting them. 


Fifth Exception. It is not defamation to express 
Merits of a faith any opinion whatever 

decided in a Court respecting the merits of any case, 
Civilor criminal, which has been de- 


aiid others con- cided by a Court of Justice, or res- 
cemed therein. pgeting tlio conduct of any person as 

a party, witness, or agent, in any such case, or res- 
pecting the character of such person, as far as his 
character appears in that conduct, and no farther. 


Illiistrations, 

{a) A says— I think Z’a evidence on that trial is so contradictory 
that he must be stupid or dishonest.” A is within this Exception if 
he says this in good faith ; inasmuch as the opinion which ho ex- 
presses respects Z’s character as it appears in Z’s conduct as a witness, 
and no farther. 

{h) But if A says — I do not believe what Z asserted at that trial, 
because 1 know him to be a rn m without veracity — A is not within 
this exception, inasmuch as the opinion which he expresses of Z’a 
character, is an opinion not founded on Z’s conduct as a witness. 

This section appears principally to aim at opinions expressed upon 
a case after its decision. It will also include language used during 
the progress of a case in reference to persons mixed up in the discus- 
sion. Under this head will come the privilege of Counsel, to whom the 
greatest latitude is allowed in the conduct of a cause. As Holroyd, J. 
observed in an action against Sir James Scarlett ; 

“No action is maintainable agtainst the party, nor consequently against 
the Counsel, who is in a similar situation, for words spoken in a course of 
justice. If they be fair comments upon the evidence, and be relevant to 
the matter in issue, then, unless express malice be shown, the occasion jus- 
tifies them. If, however, it be proved that they were not spoken bond fide^ 
or express malice be shown, then they may be actionable. At least our 
judgment, in the present case, does not decide that they would not be so.” 
(Hodgson v. Scarlett^ 1 B. and A. 246.) 

An attorney acting as a counsel is similarly privileged, (Mackay, r. 
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Ford 29 L. J, Ex. 404) and a Vakeel in the Mofussil would come 
under the same rule. 

The privilege of witnesses at a trial is even stronger, because they 
only speak in reply to questions put to them, which they cannot re- 
fuse to answer, and since there is an express remedy by indictment 
for perjury if they say any thing material, which they know to be 
untrue. Hence it has been held that even an action for damages 
will not lie against a witness for any thing he said in his evidence, even 
though the statement be false and defamatory, and uttered maliciously, 
and without reasonable and probable cause for believing it to be true, 
and though the plaintiff has suffered damage in consequence of it. One 
result, as Jervis, C. J. pointed out. 

Would be this, that iu a Civil suit you woiild be tiying a witness for 
perjury on the evidence of one witness, which you cannot do in criminal 
proceeding without the evidence of two.” (Hevis. v. Smith. 23 L. J. G. P.195. 

Precisely the same principle would apply to an indictment for de- 
famation. 

Kor can any words, however defamatory and libellous in themselves, 
be made the ground of an indictment, when used in an affidavit made 
in any judicial proceeding, or in a defence made by a party to a suit. 
(Henderson v. Broornhead, 38 L. J. Ex. 360. IB. & A. 240, 244.) 

Sixth Exception It is not defamation to express 
in good faith any opinion respecting 
merits of any performance which 
its author has submitted to the judg- 
ment of the public, or respecting the character of the 
author so far as his character appears in such per- 
formance, and no farther. 

Explanation. A performance may be submitted 
to the judgment of the public expressly, or by acts 
on tbe part of the author which imply such submis- 
sion to the judgment of the public. 

Illustrations, 

{a) A person who publishes a book, submits that book to the judg- 
ment of the public. 

(b) A person who makes a speech in public, submits that speech to 
the judgment of the public. 

(c) An actor or singer who appears on a public stage, submits his 
acting or singing to the judgment of the public. 

(d) A says of a book puWished by Z — Z’s book is foolish, Z must 
be a weak man. Z’s book is indecent, Z must be a man of impure mind.” 
A is within this exception, if he says this in good faith, inasmuch as 
the opinion which he expresses of Z respects Z’s character only so far 
as it a^ears in Z^s book, and no farther. 

(e) But if A. says—" I am not surprised that Z*s book is foolish and 
indecent, for he is a weak man and a libertine.” A is not within this 
exception, inasmueh as the opinion which he expresses of Z’s character 
u an opinion nfA'foviaded on Z’s Iwok. 
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Handbills, posted up, or distributed in public, come within this ex- 
ception. (Paris V. Levy. 30 L J. C. P. 11.) 

Seventh Exception. It is not defamation in a per- 
Cenaure passed in son having over another any authority, 

BorVrvin^^iawfui Conferred by law, or arising out 

Siority over\n- of a lawful contract made with that 
other, to pass in good faith any ceir- 
sure on the conduct of that other in matters to 
which such lawful authority relates. 

Illustration, 

K Judge censuring in good fa,itli the conduct of a witness, or of 
an oflicer of the Court ; a head of a department censuring in good 
faith those who are under his orders ; a parent censuring in good faith 
a child in the pn^sence of other children ; a schoolmaster, whoso 
authority is derived from a parent, censuring in good faith a pupil in 
the presence of oilier pupils ; a master censuring a servant in good 
fiiitli h>r reinissness in service ; a banker censuring in good faith the 
cashier of his Bank for the conduct of such cashier as such cashier 
— are within this exception. 

Eighth Exception. It is not defamation to prefer in 

. . good faith an accusation against any 

feiTedin good faith pcrson to any or those who have lawlul 
to a duly autho- authority ovcr that person, with respect 
to the subject matter of accusation. 

Illustration, 

If A in good faith accuses Z before a Magistrate ; if A in good faith 
complains of the conduct of Z, a servant, to Z’s master ; if A in good 
faith complains of the conduct of Z, a child, to Z’s father — A is within 
this exception. 

On the same principle, 

“It was held that a letter addressed to Government, complaining of an 
alleged grievance, apparently true, and praying redress, and written bond 
fidtj though containing iiijurious imputations on the plaintitf which he might 
not deserve, was not the subject matter of an action, the circumstances rd- 
butting the presumption of malice.” (I M. Big. 203, § 1.) 

Communications of this sort have been held to be privileged, even 
though the person addressed was not the official superior of the party 
complained of, and had not the power to remove him, provided he 
was a person whose official position made it his duty to enquire into 
the alleged misconduct. (Harrison v. Bush. 25 L. J. Q. B. 29. over- 
ruling in this respect Blagg v. Sturt. 10 Q. B. 899.) 

Where also a privileged communication has been made, in conse- 
quence of which an enquiry takes place, every thing that is said or 
written bond fide and relevant to the enquiry, and in furtherance of 
it is equally privileged. (Beatson v. Skene. 29 L. J. Ex. 430.) 

NinJth Exception. It is not defamation to make an 
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imputation on the character of another, 
Imputation made provided that the imputation be made 
jierson for the pro- in good taith tor the protection oi the 
terest.'^ interest of the person making it, or of 

any other person, or for the public good. 

UluHratiom, 

{(i) A shopkeeper says to B, who manages his business— Sell no- 
thing to Z unless he pays you ready money, for I have no opinion of 
his honesty.” A is within the exception if he has made this imimtation 
on Z in good faith for the protection of his own intei*ests. 

(/>) A, a Magistrate, in making a rcjiort to his superior ofheer, casts 
an imputation on the character of Z. Here, if the imputation is made 
in good faith and for the jiublic good, A is within the exception. 

Tenth Exception. It is not defamation to convey 
Oaution intended a cautioii, in good faith, to one person 
forthe gocKiofthe against anotlier, provided that such 

person to whom it i ■ j i ^ i i p 

18 conveyed or for caiitiOH DO intended lor tlie good or 
tiic public good. person to whom it is conveyed, or 

of some person in whom that person is interested, 
or for the public good. 

There are many occasions in private life, in which it is absolutely 
necessary to give one’s opinion freely of others, in a manner which 
may he very injurious to them. As Lord Ellenborough, C. J. said, in a 
ease which has already been frequently referred to. (^Hodgson v. 
Scarlett.) 

The law privileges many communications, ■which otherwise might be 
considered as calumnious, and become the subject of an action. In the 
case of master and servant, the convenience of mankind requires that what 
is said in fair communication between man and man, upon the subject of 
character, should be privileged, if bond fide, and without malice. If, 

however, the party giving the character, knows w^hat he says to be untrue, 
that may de])rive him of the protection which the law throws around such 
communications.” (1 B. & A. 240.) 

And so 

“ Words spoken hondjide^ by way of moral advice, are privileged ; as if a 
man write to a father, advising him to have better regard to his children, 
and using scandalous words, it is only reformatory, and shall not be intend' 
ed to be a libel. But if, in such a case, the iniblication should be in a 
newspaper, though the pretence should be reformation, it would be libellous.” 
(Koscoe, 438 SomerviUv. Hawkins 20 L. J. C. P. 131.) 

Por in the latter case, the injury done by spreading the evil report, 
is greater than the object in view requires. And it is well to observe, 
that the privilege extended to all such communications, goes no fur- 
ther than necessity involves. That which it may be quite justifiable 
to say or write to particular persons, will become libellous if spread 
abroad to the world. Even in the case of a member of Parliament, 
who publishes an amended version of his speech, he is liable for that, 
though he might have spoken the same words in his place with impu- 
nity. (R. v. Elect, 1 B. & A. 384.) 
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And so a printed letter by a clergyman, professing to warn las parish- 
ioners against a new school, on the gioimd that the schoolmaster 
was acting in opposition to his authority, was held not to be privileged. 
(Gilpin V. Fowler. 23 L. J Ex. 152 ) 

500. Whoever defames another shall be punished 

with simple imprisonment for a term 
ciXmS!”* wjbich may extend to two years, or 
with fine, or with both, 

501. Whoever prints or engraves any matter. 

Printing or en- having good rcasoii to 

graving matter believe that such matter is defamatory 
fernery” poi’son, shall be punished with 

simple imprisonment for a term which 
may extend to two years, or with fine, or with both. 

502. Whoever sells or offers for sale any printed 

Saieof imntedor ®i^f?raved substancc containing de- 

engraved substance famatory matter, knowing that it con- 

matter, shall be punished 
with simple imprisonment for a term 
which may extend to two years, or with fine, or 
or with both. 


CHAPTER XXII. 

OF CRIMINAL INTIMIDATION, INSULT, 
AND ANNOYANCE. 


503. Whoever threatens another with any injury 
to his person, reputation, or property, 
daiiou. *'1^^ person or reputation oi any 

one in wliom that person is interested, 
with intent to cause alarm to that person, or to cause 
that person to do any act which he is not legally 
bound to do, or to omit to do any act which that 
person is legally entitled to do, as the means of 
avoiding the execution of such threat, commits cri- 
minal intimidation. 


The word injury is defined by s. 44 (Ante p. IS)) as denoting any 
harm illegally caused to anotiter. Therefore it will not be an ofleiice 
to threaten anotlicr with an action or indictment, which might lawfully 
be prefen’cd against him. 
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Explanation . — A threat to injure the reputation 
of any deceased person in whom the person threat- 
ened is interested, is within this Section. 

lllmtration, 

A, for the purpose of inducing B to desist from prosecuting a civil 
suit, threatens to burn B’s house. A is guilty of criminal intimidation. 

504. Whoever intentionally insults, and thereby 

, ^ ffives provocation to any person, in- 

Intentional insult Tt'*' i tit 

with intent to pro- tending Or knowing it to be likely 
vote a breach of the such provocation will cause him 

to break the public peace, or to com- 
mit any other offence, shall be punished with impri- 
sonment of either description for a term which may 
extend to two years, or with fine, or with both. 

505. Whoever circulates or publishes any state- 

ment, rumour, or report which he 

repJrrtiih’fiiteut ^nows to bc false, with intent to cause 
tocauseiiiiitiny or any officer, soldiei’, or sailor in the 

theSr&of““*‘ Army or Navy of the Queen to muti- 
ny, or with intent to cause fear or alarm 
to the public, aud thereby to induce any person to 
commit an offence against the State or against the 
jiublic tranquillity, shall bo punished with imprison- 
ment of either description for a term which may ex- 
tend to two years, or with fine, or with both. 

50G. Whoever commits the offence of criminal 
rnniahmeiit for intimidation shall be punished with 
criminal mtuuida- imprisonment of either description for 
a term which may extend to two years, 
or with fine, or with both ; and if the threat be to 
cause death or grievous hurt, or to cause the destruc- 
it throat be to tiou of any property by fire, or to 
cause death of causc an oflfence punishable with death 
grievous hurt, &c. transportation, or with imprison- 
ment for a term which may extend to seven years, 
or to impute unchastity to a woman, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to seven years, or with fine, or 
with both. 

507. Whoever commits the offence of criminal 
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Criminal iutimi- by an anonymous commli- 

datiun by an ano- nication. Or having taken precaution 
communi- conceal the name or abode of the 
person from whom the threat comes, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
in addition to the punishment provided for the of- 
fence by the last preceding Section. 


508. Whoever voluntarily causes or attempts to 

Act caused by person to do any thing 

inducing a person wliich that persoii IS not legally bouna 

wiiibcrendmedan ^ oiuit to do any thing which 

object of the di- he is legally entitled to do, by inducing 
vine displeasure, attempting to induce that person 

to believe that he or any person in whom he is in- 
terested will become or will be rendered, by some act 
of the offender, an object of divine displeasure if he 
does not do the thing which it is the object of the 
offender to cause him to do, or if he does the thing 
which it is the object of the offender to cause him to 
omit, shall bo punished with imprisonment of either 
description for a terra which may extend to one year, 
or with fine, or with both. 


Illustrations. 

{a) A sits dlmrna at Z’s door with the inteution of causing it to be 
believed that by so sitting he renders Z an object of divine displeasure. 
A has coniinittod the offence defined in this Section. 

(b) A threatens Z that unless Z perforins a certain act, A will kill 
one of A’s own children, under such circumstances that the killing 
would be believed to render Z an object of divine displeasure. A has 
committed the offence defined in this Section. 


The words ** by some act of the offender” must be read with the 
verb “ become,” as well as with the verb “ be rendered” ; otherwise 
the eloquence of a preacher who draws a double contribution at a 
charity sermon, by exciting the spiritual fears of his congregation, 
would be criminal. It would be criminal for a clergyman to curse 
an offender from the altar, as used occasionally to be done in Ireland, 
within my memory. 


509. Whoever, intending to insult the modesty 
^ of any woman, utters any word, makes 
intended to insult any sound OT gesture, or exhibits any 
the modesty of a object, intending that such word or 
woman, souud shall be heard, or that such 

39 
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gesture or object shall be seen by such woman, or in- 
trudes upon the privacy of such woman, shall be 
punished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 

This section assumes the modesty of the woman, and an intention 
to insult it, therefore no otFence will have been committed where the 
woman is of a profession or character wliich neg:atives the existence of 
scrupulousness. Nor I conceive would there be any offence, even 
though the woman were virtuous, if under tlie circumstances of the 
case the man hoyid Jide and reasonably believed that l)is advances would 
be well received, and would lead to ulterior results. For in such a 
case his intention would be, not to insult, but to solicit or excite. It 
is obvious too that each case must be judged of according to the degi*ee 
of intimacy, and the rank of life of the parties. That which would be 
an insult to the modesty of a lady might be none in the case of her 
Ayah. 

What is an “ intrusion upon the privacy of a woman”? Tn the 
case of a Mahometan, or a Hindu female of rank, probably any chamber 
in which she is may be considered a place of piivacy. With the Euro- 
pean this would not be so, unless in rooms to which males have no im- 
plied right of admission. But where the only overt act consists in 
such an intnision, liovv is the intention to insult her modesty to be 
evidenced, or may it be assumed ? 1 fancy it may be assumed where 

the intrusion is so unlawful, and takes place under such circumstances 
that no other intention is faiily conceivable ; as for instance, if a man 
were to gain admission to a lady’s sleeping apartment, under circum- 
stances which negatived an intention to steal. In other cases the 
intention would have to be proved by independent facts, as for instance 
his conduct while there. 

510. Whoever, in a state of intoxication, appears 

Misconduct iu in any public place, or in any place 
public by a drun- -which it is a trespass in him to enter, 
ken person. there conducts himself in such a 

manner as to cause annoyance to any person, shall 
be punished with simple imprisonment for a term 
which may extend to twenty -four hours, or with fine 
which may extend to ten Rupees, or with both. 


CHAPTER XXIII. 

OF ATTEMPTS TO COMMIT OFFENCES. 

511. Whoever attempts to commit an offence 
• Punisbment for punishable by this Code with trans- 
attopting to com- portatiou or imprisonment, or to cause 

mit offences pumsli- ^ j 

able with transport such an ofience to be committed; and 
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m«ut* in such attempt does any act towards 

■ the commission of the offence, shall, 

where no express provision is made by this Code 
for the punishment of such attempt, be punished 
with transportation or imprisonment of any descrip- 
tion provided for the offence, for a term of trans- 
portation or imprisonment which may extend to one- 
half of the longest term provided for that offence, or 
with such fine as is provided for the offence, or with 
both. 


Illustrations, 

(a) A makes an attempt to steal some jewels by breaking open a box, 
and finds after so opening the box that there is no jewel in it. Ho has 
done an act towards the commission of theft, and therefore is guilty 
under this Section. 

(b) A makes an attempt to pick the pocket of Z by thrusting his 
hand into Z’s pocket. A fails in the attempt in consequence of Z’s 
having nothing in Ins jiocket : A is guilty under this Section. 

See the remarks upon this Section, Ante p. 195. 

Where a prisoner has been indicted for committing any offence, the 
Jury may find him not guilty of committing, but guilty of attempting 
to commit the offence under this Section. (Act XVI II of IS 02. s. 
17.) 
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BOOK II. 

CRIMINAL PLEADING. 


I. Indictments. 

1. Form of, 

2. Joinder of Offences. 

3. Joinder of Defendants. 


II. Demurrer. 

III. rieas. 

1. Want of Jurisdiction. 

2. Not Guilty. 

3. Previous Acquittal. 

4. Previous Conviction. 


' The object of an indictment is to inform the Judge of the offence 
which he has to try, and the prisoner of the charge which he has to 
meet. It is necessary therefore that the indictment sliould upon its 
face contain such statements as amount to a criminal offence, other- 
wise the indictment miglit be fully proved, and yet no crime be esta- 
blished. No necessary ingredient can be supplied by evidence, if it 
has not been alleged in the indictment, for if such looseness were al- 
lowed the prisoner would be convicted, not upon the facts with which 
he had been charged, but upon sometliiiig additional to them. (Arch. 
43 lleg. V. llichmond, 1 C. and K. 240.) Accordingly in a recent 
case before the Supreme Court, where the prisoners were in- 
dicted under 9 Geo. IV. c. 74. s. 69, which makes it an offence 
to decoy children from their parents by force or fraiul and the in- 
dictment contained no allegation that cither force or fraud had been 
employed, it was held that no conviction eould be had. (Keg. v. 
Habccb Sah, 2nd Madras Sessions, 1860 ) A further reason is, that 
if no such accuracy were required, the Court of Appeal would be unable 
to ascertain by an inspection of the record whether any conviction 
could legally ensue, and whether the punishment awarded was war- 
ranted by the crime. Not only must an offence be alleged, but lla: 
particular offence must be stated, otherwise the indictment will not in- 
form the prisoner of the charge against him with sufficient accuracy to 
put him upon Ids guard. It is not sufficient to assert that he robbed, 
cheated or defamed. It is necessary to state whom he robbed, and how 
he cheated, and what defamatory words he used. As Lord Ellen- 
borough, C. J. said, (Reg. v. Stevens, 5 East. 258.) 

“ Every indictment, or information, ought to contain a complete descrip- 
tion of such facts or circumstances as constitute the crime, without incon- 
Bistency or repugnance ; and, except in particular cases, where precise tech- 
nical expressions are required to be us^ there is no rule that other words 
mUq.U be employed, than such as are in orinary use,’* 
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Where the offence consists simply in the act, it never" was held neces- 
sary to state the means by which the act was committed. For in- 
stance, in an indictment for robbery, housebreaking, or theft, it is 
needless to state the particular means by which the house was broken, 
the prosecutor compelled to give up his money, or the property fraudu- 
lently obtained. It is sufiicient to state generally that the prisoner 
broke and entered the house, robbed the prosecutor, or stole the 
money ; for he did so, the specific means are immaterial. (Stark. 
PL 87. 

But where the offence is only indictable if committed under certain 
circumstances, or by particular means, those circumstances and means 
must be set out, in order to enable the Court to see if they constitute 
a charge for which the prisoner ought to be put upon his defence. 
Tt is not every fraud, false statement, or false writing which is indict- 
able, and therefore it is not sufficient to say generally that a person 
cheated, gave false evidence, or committed forgery, without showing 
what were the acts which he did, which are alleged to make out the 
crime. (Stark. PI. 88.) 

The English law of criminal pleading, which prevails in the Supreme 
Courts, was so strict in rc(piii;ing fulness of statement, and accuracy 
of proof that absurd failures of justice constantly occurred. For in- 
stance describing a person as Tabart, who turned out to be 'I'abeit, of 
Shutliff, who proved to be Shirtliff, was held to be an irremediable 
defect. So in the celebrated case of Lord Cardigan's duel, the wdiole 
charge broke down, because it was found impossible to prove tliat a 
particular person possessed the flowing name of Harvey Augustus 
Garnett Phipps Tucker, by which he had been incautiously descrdied 
in the indictment. So in a case of murder it was held to be insuffi- 
cient to say that the wounds were about the breast, or about the navel, 
or on the side or arm, without saying wliicli arm or side ! 
(Stark. PI. 8G.) 

Such niceties have never been allowed in Mofiissil practice, and arc 
not likely to be introduced now. The Criminal Procedure Code 
(s. 23 1) provides “ that the charge shall describe the imputed oflcnce as 
nearly as possible in the language of the Penal Code,” and the speci- 
mens which are given in Chapter XllI contain no details except such 
as are absolutely necessary. It is furfher pro\i(led, (s. 244) that “ it 
shall be competent to the Court at any stage of the trial to amend or 
alter the charge.” 

The same difficulties arc provided against, though not to such an 
extent, in the High Courts, by enactments \Hiicli limit the state- 
ments necessary in an indictment, and give the Court pOAver of mnend- 
raent. By Act XV HI of 1862, s. 40 it is provided that, 


No indictment for any offence shall be held insufficient for want of the 
averment of any matter notneeessary to be proved, 
What defects shall omission of the Avorils “ as appears by 

dictnientT ^ record,” or of the words “ with force and 

arms,” or of the words “ against the peace,” nor 
for the insertion of the words "‘against the form of the statute,” 
instead of “ against the form of the statutes” or vice versa, nor 
for that any person mentioned in the indictment is^ designated 
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by a name of office, or other descriptive appellation, instead of 
his proper name, nor for omittinj^ to state tlie time at which the 
offence was committed in any case where time is not of the essence of 
the offence, nor for stating the time imperfectly, nor for statii^ the 
oflence to have been comiiutted on a day subsequent to the finding of 
the indictment, or on an impossible day, or on a day tliat never hap- 
pened, nor for want of a proper or perfect venue, nor for a want of a 
proper or formal concluaiori, nor tor want of or impeifcction in the 
addition ot any defendant, nor for want of the statement of the value or 
price of any matter or thing, or the amount or damage, injury, or 
spoil, in any case where the value or price, or the amount of damage, 
injury, or spoil, is not of the essence of the offence. 

By s. 1 of the same Act it is further provided that, 

From and after the coming of this Act into operation, whenever on 
the trial of an indictment for an offence, there 
shall appear to be any variance between the state- 
ment in such indictment and the evidence offered 
ill proof thereof, it shall and may be lawful for 
the Court before which the trial shall be had, if it 
sliall consider such* variance not material to the 
merits of tlic case, and tliat the defendant cannot 
be priijiidiced thereby in his defence on suck 
merits, to order such indictment to be amended, 
according to the proof, by some officer of the 
Court or other person, both in that part of the 
indictment where such variance occurs, and in every 
other part of the indictment winch it may become necessary to amend, 
on such terms, as to postponing the trial to be had before the same or 
another Jury, as such Court shall think reasonable. 

This section provides for variances which appear on the trial, and are 
amended at the trial. No such amendments can be made after verdict, 
to defeat a motion in arrest of judgment. Where such an amendment 
after verdict took place, the Court of appeal directed the record to be 
restored to its original state, and (the indictment being bad without 
tlie amendment) a verdict of not guilty to be entered. (Arch. 181.) 

Nor does the Act antliorisc an absolute omission in the indictment 
to be filled up. Accordingly in the case of Habecb Sah, referred to 
Ante p. 308, the Court held that it could not direct the record to be 
amended by inserting the words “ by force” or by “ fraud.” It is 
obvious that such an amendment would have charged the prisoner with 
doing that which the Grand Jury had never presented that he had 
done. (See also 9 Goo. iV. c. 74. ss. 12-13, Act XVIIl. of 1862. 
6. 39.) 

There are various special provisions in Act ^VIII of 1862 relating 
to particular indictments, which will be referred to in the Precedents 
applicable to each case. 

In some cases it is expressly provided by this Act, that a prisoner 
may be convicted of one offence on an indictment which charges him 
with another. For instance persons charged with criminal breach of 


The Court may 
amend certain vari- 
anc5es not material 
to the merits of the 
case, and by which 
the defendant can- 
not be }»rejndiced 
ill his detenc(‘, and 
may either proceed 
with or p()st])oiie 
lhotriart(» bo had 
before the same or 
.another J ury. 
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trust under ss 405, 407, or 408, or with cheating under s. 420 or 
with criminal misappropriation, may be convicted of theft under ss. 878 
or 381 ; and conversely, persons charged with theft under ss. 378, 
380 or 381, may be convicted of dishonest misappropriation under 
ss. 403 or 404, or of criminal breach of trust under ss. 405 or 408, 
(Act XVIII of 1862, ss. 2-5, 18 Cr. P. C. ss. 56, 58, 59, 423, 424 
Ante pp. 230, 241 , 244, 245.) So upon an indictment for murder, the 
aceusc<i may be found guilty of culpable homicide not amounting to mur- 
der, or of intentionally concealing the birth of a child under s. 318. (Act 
XVIII of 1862, ss. 11, 12.) So upon the trial of a person for any 
offence, he may be found guilty merely of an attempt to commit the of- 
fence under s. 511. (Act XVIII of iS62, s. 17.) On the other hand, a 
person indicted for the minor offence of causing hurt, or urievous hurt, 
shall not be acquitted merely because his act caused death, or amount- 
ed to culpable homicide. (Act XVIII of 1862, s. 14.) But where 
under the circumstances adequate punishment could not be awarded 
upon the lesser offence, it would be the duly of a Judge in the Mo- 
fussil to alter the charge under Cr. P. C s. 244. In the High Court 
the only plan would be so direct an acquittal upon the minor charge, 
and prefer a fresh indictment upon the more serious one. 

Where an act is made criminal, unless in certain excepted cases, the 
well settled rule has been, that, 

“ If there be any exce])tioii contained in the same clause of the act which 
creates the offence, the indietnient nmut show, negatively, that the defen- 
dant, or the subject of the indictment, does not come within the exception. 
If however the exception or }>roviso be in a siibsecpient clause or statute, or 
although 111 the same section, yet if it be not incor[)oratc(l with the enact- 
ing clause by any words of reference, it is in that case matter of defence 
for the opposite party, and need not be negatived in the pleading. ’* (Arch. 
53.) 

This distinction is maintained by the Criminal Procedure ’ Code, 
(Chap. XU. ss. 235-23 7) which provides that the absence of all such 
circumstances as are contained in the General Exceptions, Chap. IV. 
of the Penal Code, shall be assumed, and that the charge need not as- 
sert their absence, nor need evidence be given to negative them, but 
that if any such exist it shall be for the accused to establish the fact. 
But 

“ Where the Chapter and Seetion itself referred to in the charge contains 
an exception, not being one of such General Exceptions, the charge shall 
not be understood to assume the absence of circumstances constituting such 
exception, so coutaiaed in the Chapter and Section, without a distinct de- 
nial of such circumstances."’ 

Act XVIII of 1862 goes further, as it includes among the excep- 
tions which need not be negatived the special exceptions contained in 
ss. 136, 300, 323—326, 375 and 499. (s. 26.) 

The necessity of negativing such exceptions does not always carry 
with it an obligation to support this negative assertion by evidence. 
Formerly this seems to have been the case. 

“ But the correct rule upon the subject seems to be, that, in cases where 
the subject of such averment relates to the defendant, personally, or 
is peculiarly within his knowledge, the negative is not to he proved by the 
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prosecutor, but, on the contrary, the affirmative must be proved by the 
defendant, as matter of defence ; but on the other hand, if the subjeet of 
the averment do not relate j)er8onally to the defendant, or be not peculiarly 
with his knowledge, but either relate peculiarly to the prosecutor, or be 
peculiarly within his knowledge, or at least be as much within his knowledge 
as within the knowledge of Uie defendant, the prosecutor must prove the 
negative.” (Arch. 183.) 

For instance it will be necessary for a party who wishes to excuse 
himself for an act of apparent defamation to show, affirmatively, that 
he comes within the exceptions in s. 499. A person indicted under 
8 245 for taking coining tools out of a Mint will have to show his 
lawful authority for doing so, though the offence consists in doing it 
“ without lawful authority.” But wh^re an act of culpable homicide, 
committed under grave provocation, is charged as murder, it will be 
necessary for the prosecution to establish some one of the three pro- 
visoes which take the case out of exception 1 of s. 300. 

2. Joinder of Offences. 

Only one crime should be charged in the same Count. Therefore it 
would be improper to charge the same defendant with assaulting A, and 
stealing from B in the same Count. Sometimes however one act 
affects different people ; as for instance the same writing may be 
defamatoiy of a dozen different persons, and may be charged as such. 
So different acts may be so united in point of time as to be all one 
transaction ; for instance an assault upon several persons. Or again 
one transaction may in its progress involve different crimes, of which 
one is merely a step to the other, as for instance, breaking into a 
house, and stealing therein ; or beating a man, and taking away his 
purse. In all these cases the acts may be charged in a single Count. 
(Arch. 54.) 

The ground upon which a joinder of several crimes in one charge is 
forbidden, is on account of the inconvenience which it would cause to 
the prisoner in his charge. Therefore it seems that such a Count is 
good after judgment. (Ibid.) 

The practice was different as to charging different offences in dif- 
ferent Counts. I he general rule was that different felonies should not 
be charged in the same indictment, on account of the embarrassment 
resulting to the prisoner, but different misdemeanors might be so 
charged, provided the judgment upon all was the same (Arch. 60, 
63.) The distinction between the two classes of crimes now has 
ceased, and therefore the Courts will probably allow the joinder, unless 
in cases where there would be some real disadvantage to the prisoner. 

Under Act XVIII of 1862, s. 22 it is provided that, it shall be 
lawful to insert several Counts in the same indictment against the 
same person for different offences. But the judge before whom the 
person indicted shall be tried, may direct that one or more of the Counts 
shall be treated as a distinct indictment or indictments, and that the 
person indicted shall be tried thereupon, in the same manner as if such 
Count or Counts had been in separate and distinct indictments.’* 

Under s. 23 of the same Act, if it shall appear that the property 
alleged in an indictment for theft was taken or moved at different 
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times, it shall not be necessary for the prosecutor to elect on which ol’ 
such takings or movings he will proceed, unless there were more than 
three, or unless a greater period than six ffionths elapsed l>etwecn the 
iirst and last. In that case he shall be recpiired to elect to proceed 
upon any number of such Acts, not exceeding three, as have been 
comprised within a period of six months from iirst to last. 

It never was any objection that several charges were united in the 
same indictment, where they all arose out of the same, transaction, 
as for instance where arf indictment contained five counts, for setting 
fire to five houses belonging to ditfiTent owners, but they were all in 
a row, and consumed by the same fire. (Arch. 60.) 

So also there is never any objection to charging the same offence in 
flifferent ways, as for instance charging the same beating, as ‘‘volun- 
tarily causing hurt’’ under s. 321, and “voluntarily causing grievous 
hurt” under s. 322, ^ 

The practice as laid, down in the Criminal Procedure Code, Chapter 
XIII is similar to that just stated. “The charge may contain one or 
more heads,” (s. 238.) which are admissible where the evidence shows 
several offences under the same section, (s. 241,) or under different 
sections of the Penal Code, (s. 240) or where it is doubtful under what 
class of offences the crime actually committed may come. (s. 242.) 

3. Joinder of Defendants. 

It is never necessary to join several defendants in the same indict- 
ment, as each is singly answerable for his own crime. There are some 
cases in which a crime cannot possibly be committed by any person 
singly, as for instance the offences of joining in an unlawful assembly, 
(s. 141) rioting, (s. 146) or taking part in an aftVay. (s. 159.) The 
indictment must therefore show that there were a sufiicient number 
concerned in it to make the crime possible, but one may be indicted 
in tlie absence of the others. So also the guilt of a receiver of stolen 
property, or of an accessory to a crime, involves the idea of a principal 
criminal, but such receivers or accessaries may be indicted separately 
from the principal. (Act XVIII of 1862 ss. 21, 22.) 

Where several persons are joined in the same indictment, they may 
be indicted in the same Count, or in separate Counts. They can only 
be joined in the same Count when the oflerice is capable of being com- 
mitted jointly, as for instance, a murder, house-breaking, or assault. 
But this cannot be done where the offences are in their very nature the 
separate offence of each, as in the case of peijury. Here the false 
evidence is complete in itself, and cannot be shared in by any other 
person. An indictment charging two persons with peijury in the 
same Count would, in the High Court, be bad on demurrer, or 
in arrest of judgment, after conviction, (Arch. 58, Kex. v. Phillips. 2 
Stra. 921) though in the Mofussil the error would be amended. 

Any number of persons may be joined in the same indictment, pro- 
vided they are charged in separate Counts with separate offences, for 
each count is considered as a separate indictment. 

“ But it seems that to warrant such a joinder in the same indictment, tho 

in 



814 , 


•I^EHURRES. 


offences must be of the same nature^ and such as will admit of the same plea 
and judgment/’ (Stark. PI. 41.) 

Where such is the case A is obviously more convenient to join all 
the prisoners than to have same evidence gone over again in each 
case. Where the facts of each case are wholly un(Sonnected with each 
other, the proper course is to apply to the Court to (|uash the indict- 
ment. (Rex. V. Kingston, 8 East 46.) In a recent case, where two 
prisoners were charged, each in a different Count, the first with com- 
mitting perjury, and the second with siiboraing* him to commit the 
same peijury. Sir Adam Bittleston refused to quash the indictment, or 
to arrest judgment after conviction, (Reg. v. Gungammah, 3rd Madras 
Sessions 1860.) 

The Criminal Procedure Act contains nothing upon tlie subject of 
joinder of defendants, and I do not imagine that any objection to an 
indictment on account of misjoinder would be listened to, unless in a 
very flagrant case. ^ ^ 

Where several persons are indicted for jointly receiving stolen pro- 
perty, any of them who are proved to have received any part of the pro- 
perty may be convicted. (Act XVlIl of 1862. s.l9.) 

II. Demurrer. 

The word demurrer is derived from the Latin verb demorarl, and im- 
plied that the party demurring would waitfor the judgmentof the Court, 
whether the case made out against him was one which he was bound 
to answer. A demurrer admits the facts alleged in the previous plead- 
ing, b\it alleges that those facts do not constitute a case upon which 
judgment could be given against him. For instance, supposing an in- 
dictment for grievous hurt to disclose the fact, that the injury had been 
inflicted by the defendant while resisting an attempt to rob him, the 
defendant might demur, admitting the facts, but alleging that under s. 
103 he was justified in the violence used. 

Demurrers are not very common in criminal law, because where they 
are necessary they are useless, and where they are unnecessary they 
are very dangerous. By Act XVII I of 1862. s. 41 it is provided 
that 

“Every objection to any indictment for uncertainty or for any formal de- 
fect apparent on the face thereof shall be taken, by demurrer or motion to 
quash such indictment, before the jury shall be sworn, and not afterwards ; 
and every Court before which any such objection shall be taken for any 
formal defect may, if it be thought necessary, cause the indictment to 
be forthwith amended in such particular, and thereupon the trial shall 
proceed as if no such defect had appeared.” 

On the .other hand a demurrer is a very dangerous mode of taking 
a legal objection, since, if overruled, it is often conclusive upon 
the case. Formerly it was supposed that in cases of felony a pria 9 ner 
might demur in law, and then try the issue in fact if his demurrer was 
decided against him. But this doctrine was finally overthrown in 
the case of Reg. v. Faderman, (1 Den. C. C. 565,) where the Court 
held that judgment against a prisoner on general demurrer must be 
final, singe a general demurrer admits all the material facts of tlie case, 
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though in the case of a special demurrer, which is usually called a 
demurrer in abatement, it might be otherwise. In a former ease, (Reg. 
V. Birmingham Railway, 8 Q. B. 223) the Court granted leave to 
plead after a demurrer. But there the indictment was against a cor- 
poration, and was on the special ground that a corporation was not 
indictable. 

In a recent case, where the indictment was for obtaining money by 
false pretences, a demurrer, which was styled “ a special demurrer in 
abatement” was put in, stating various legal objections to the suffici- 
ency of the* statements in the indictment. The dernurrerwas over-ruled, 
upon which the crown pressed for judgment. Scotland C. J. allowed 
the prisoner to plead over, observing that the case in the 3 Q. B. showed 
that the court had the power to do so, that both in that case and the 
present the demurrer was undoubtedly a genend derauiTer, but that 
considering the arguments advanced, it could not be considered to be 
a substantial demurrer, in which all the facts of the case were ad- 
visedly ailmitted. The permission to plead over was, however, granted 
with reference to the special circumstances of the case, and was not to 
be taken as laying down any rule applicable generally to misdemea- 
nours. (Reg. V. Gnauiah Chetty 2nd Madras Sessions. 30 April 1862.) 

I may observe that nothing can well be more unjust than the rule 
which shuts out a defendant from proving his innocence, merely be- 
cause he has chosen first to challenge tlie soundness of his adversary’s 
law. By the system now in force in England in civil cases, a party 
may demur and plead at the same time, and the New York Criminad 
]*rocediire Co^e allows a defendant, whose demurrer is over-ruled, to 
plead over at once. Practically a prisoner will always be entitled to 
urge in his defence on the plea of not guilty, any matter which would 
have been ground of general demurrer. The latter course however 
will often save the delay of a long trial, and it is a pity it should be 
rendered so perilous. 

The Criminal Procedure Code contains no provisions for trying a 
question of law apart from the facts, and only speaks of a claim to bo 
tried, (ss 252, 362,) whicli seems to be equivalent to the English plea 
of not guilty, putting all the facts in issue, since it is to be followed 
at once by the production of the evidence for the prosecution. 

III. Pleas. 

1. Picas to the jurisdiction seldom arise under English law, since 
the same objection may be taken under the general issue, or by de- 
murrer, arrest of judgment, or writ of error. (Arch. 111.) But accord- 
ing to Mofussil practice, a party who denies the jurisdiction of the 
Court to try him must allege the reason of his exemption specially, and 
loses the advantage of it if he submits to take his trial. 

Judgment against the prisoner on a plea to the jurisdiction is not 
conclusive, but merely compels bim to answer to the charge. , (Stark. 

292.) 

The High Courts have by their Letters Patent, s. 21, and by 
virtue of the charters previously in force, criminal jurisdiction over 
all crimes committed within their local limits. They have 
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also exclusive jurisdiction over all ciimes committed by European 
British subjects within their respective Governments, or dependant 
thereon, or within the Dominions of allied jNative Princes. (See Ante 
p. 3.) They have also an Admiralty jurisdiction. (See Ante p. 5.) 

The High Courts are also, by s. 23 of the Letters Patent, given an 
extraordinaiy criminal jurisdiction over all on*cnces committed within 
the limits of their appellate jurisdiction, on charges preferred by the 
Advocate General, or by any Magistrate or other officer, specially em- 
powered by the Government in that behalf. 

The jurisdiction of the Mofussil Courts, with the single exception 
of the Admiralty jurisdiction wliich they have recently aequmed, (See 
Ante p. 6) depends upon the offence having been committed within 
their local limits. (Criminal Procedure Code, s. 26.) For this pur- 
pose, however, the offence is considered as having been committed, 
either where the act was done, or where the consequence ensued. (Cr. P. 
C. s. 27. Act XYIII of 1 8G2. s. 31.) Therefore if a wound was given 
in one Zillab, of which tire sufferer died in another Zillali, the offender 
might be tried in either. 

Abettors may be tried either in the district in which they abetted 
the offence, or in that where it was committed. (Cr.P.C, s. 28 and Act 
XVllIofl862. s 20.) 

Keceivers may be tried in any district in wdiicli they liave had pos- 
session of the property, or in which the tlieft might be tried. (Cr.P.C. 
s. 31. Act XVIII of 1802. s. 32.) 

Persons indicted under s. 424 of the Penal Code may%e tried by the 
High Court, if the property shall have been concealed or removed in 
any place within the local limits of such court, or shall have been re- 
moved from any place within such local limits. (Act XVIII of 1802. 
s. 33.) 

Offences committed on the boundaries of two districts, or begun in 
one and completed in another, may be tried in either. (Cr. P. C. s. 29, 
Act XVIII of 1862. ss. 29-31. 34.) 

Offences committed on a journey or voyage in respect of any pro- 
perty in or upon any vessel, conveyance, or beast of burden, may be 
tried in any district through which such vessel, &c. passed in the course 
of the voyage or journey. (Cr. P. C. s. 30, Act XVIII of 1862, s. 85.) 

Escape from lawful custody may be tried in the district from 
which the escape took place, or in which the offender is apprehended, 
or in which he was formerly tried. (Cr. P. C. 33. Act XVIII of 1862, 
6, 36.) 

“ Every justice of the x>eace shall have power to deal with any person 
charged with an offence, for which under this act he is liable to be tried by 
one of Her Majesty’s High Courts of Judicature, in the same manner as if 
such offence had been wmolly and entirely committed within the local limits 
of Bugh Court, (Act XVIII of 1862. s. 87.) * 

2. The plea of Not Guilty throws upon the prosecution the burthen 
of proving everything that is necessary to make out the crime charged. 
Where a |?nW/acte. case has been made out, the person may either 



PEEVXOUS ACQUITTAL. 


317 


produce evidence to disprove it, or to justify it. For instance a man 
charge<l with an assault, may eitl»er show that he never .committed 
the offence, or that he used the violence imputed to him in the exercise 
of his duty. Under this plea all objections may be taken, which show 
that the acts proved do not constitute the legal definition of u crime. 

Where a prisoner refuses to plead, a plea of Not Guilty is entered 
for him, and the trial proceeds in all respects as if he had pleaded. 
(Cr. P. C. s. 363. 9 Geo. IV. c. 74. s..l5^ Act XVIII of 1862. s. 39.) 

3. Previoua AcqiiiU^, It is a well established rule of law, that 
a man shall not be twice vexed for one and the same cause, (Act 
XVI II of 1862. s. 38.) This does not mean that he may not be twice 
tried for the same offence, but that he may not be put twice in peril. 
As Abbott, C. J. said, (Rex. v. Tayler. 3 B. & C. 507.) 

“ A plea of previous acquittal must show, that the defendant was law- 
fully acquitted, viz., that he was acquitted upoTi an indictment sufficient 
to induce punishment if he had been convicted, and charging the same 
offence.” 

The acquittal must be upon a trial which might have terminated in 
a conviction. Therefore if a bill is preferred to the Grand Jury who 
throw it out, this cannot be pleaded afterwards as an acquittal, (2 
Hale, 246) and so it would be if a case were investigated by a Magis- 
trate with a view to a committal, and he refused to commit. But if 
the case were one with which be was authorised to deal finally, and he 
took it up for the purpose of disposal, and not of committal, and dis- 
missed the charge, this would be a bar in future. 

So the indictment must be one upon which a conviction could have 
ensued, and therefore if the indictment were bad in law, an acquittal 
upon it would be no bar to a second indictment, because no convic- 
tion could have been maintained upon the first. (Arch. 12 0.) And so 
it would be where the defendant had judgment in his favor on demur- 
rer, upon an indictment which charged no offence. Rolfe, B. said in 
such a case, 

♦ “ The ground of the judgment on the demurrer being in favor of the 
jirisoner was, that the former indictment did not charge any felony. The 
prisoner was only discharged of the premises in that indictment specified, 
and that is no discharge from this indictment which does charge a felony.” 
{Reg. V. Richmond, 1. C, and K. 241.) 

Again, where the indictment is a good one, if from any cause the 
trial does not reach its legitimate termination, the result will not bar 
a second indictment. In a recent case a material witness for the 
prosecution refused to give evidence, upon which the jury was dis- 
charged by order of the Judge. It was held that this could not be 
pleaded as an answer to a subsequent trial for the same offence. (Reg. 
V. Charlesworth. 31 L. J. M. C. 25.) 

Lastly, the acquittal must be upon substantially the same charge. 
This is tested by considering, whether the evidence necessary to prove 
the second indictment could have procured a legal conviction upon the 
first. (Arch. 118.) Therefore an acquittal on an indlltment for murder 
wiU bar a subsequent indictment for culpable homicide not amounting 
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to murder, since it would have been competent to acquit of the grave 
offence, and to convict of the minor. (Aj*ch. 119.) So a person ac- 
quitted of a burglary or robbery cannot afterwards be indicted for an 
attempt to commit burglary or an assault with intent to rob. Nor 
can a person acquitted of a breach of trust be tried upon the same fact 
alleged to be a larceny, or criminal misappropriation, or vice versa. 
For in all these cases, if the facts set up in the second indictment had 
been proved in the first, a conviction would have resulted. (Ante p. 308.) 

But an acquittal on a chAge of breaking and entering a liouse, hav- 
ing made preparation for causing hurt to anyipcrson, would be no bar 
to an indictment for breaking and entering the same house with in- 
* tent to steal. Bor the same evidence which would ensure conviction 
on the second indictment, must result in an acquittal upon the first, as 
the offences are distinct, (ss. 457, 458. Sec 2 Leach 716.) 

“ In any plea of autrefois acquit or autrefois convict, it shall be sufficient for 
the person accused to say that he has been lawfully acquitted, or convicted 
(as the case may be) of the offence charged hi the indictment (ActXVllI. of 
1862, s. 43.) 

The proof of tlie issue lies upon the defendant. A certificate under 
the hand of tlie Clerk of the Crown, or the Officer liaving the custody 
of the records of the Court in which the acquittal took place, is suffi- 
cient proof of the fact of the acquittal. (Act 15 of 1852. s. 9.) Oral 
evidence is admissible to show that the two indictments related 
to the same charge, as for instance that the house said to be broken, 
the property alleged to have been stolen, &c., were the same iu each 
. case. 

Where the plea is found against the defendant, the rule of English 
law was, that if the charire was one of treason or felony he should be 
allowed to plead over, but if the indictment was for a misdemeanour, 
judgment was passed at once for the Lrown. (Rex. v. Taylor. 3. B.& C. 
512.) This distinction arose in days when every felony was a capital 
crime, and seems quite absurd in the present aj^e when one class of of- 
fences is punished as heavily as the other. As the difference between 
felonies and misdemeanors is now abolished, the Courts will probably 
take a common sense view of the matter, and allow the defendant t# 
plead to the merits in every case. In the Mofussil this is undoubtedly 
the course which would be pursued. 

4. The same remarks which I have just made upon the plea of 
previous acquittal apply to the plea of previous conviction. Instances 
are not likely often to arise. (See Cr. P. C. s. 60, Ante p. 233.) 

FORM OP INDICTMENT. 

The following forms are drawn upon the model of those contained 
in the Criminal Procedure Code, and are intended for the use of the 
Mofussil Courts. In order to adopt them to Supreme Court practice, 
the commencement and conclusion will have to be altered. Indict- 
ments in the Supreme Court are always first found by the Grand Jury, 
and commence.^ 

“ The Jurors for our Lady the Queen upon their oaths present that, kof 
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Where the offence is a statutable one, as every offence will now be, 
they end with the words, 

“ Contrary to the form of the Statute in B\ich cases made and provided,’^ 

The omission of these words is however immaterial since Act XVIII 
of 1862. s. 40. (See Ante p. 309 Arch. 114.) 

I have in many cases made the indictment more specific in its state- 
ment of the offence than the corresponding form given in the Code. I 
cannot imagine that the legislfiture intended that the indictment should 
convey no information whatever either to judge, jury, or prisoner, as 
would certainly be the case if it merely stated that on a certain day A 
cheated. 

T have also referred to those enactments which govern indictments 
in the High Court, partly to facilitate reference by High Court practi- 
tioners, and partly as furnisliing a guide to practitioners in the Mofus- 
sil, in cases not otherwise provided for. 

To prevent repetition I may here notice certain sections of Act 
XVI 11 of 1862 which are continually brought into play. 

XV. In an indictment in which it shall be necessary to mention 

any instrument or document it shall be sufucient 

Fonn of indict- describe such instrument or document by any 
pecti^n^r ^^Tustru- designation by which the same may be 

mentsf usually known, or by the purport thereof, without 

setting out any copy or fac-simile of the whole or 
any part thereof, or otherwise describing the same, or the value thereof. 

XVI. In an indictment in which it shall be necessary to allege 

an intent to defraud, it shall not be necessary to 

Intent to defraud j^pege or prove an intent on the part of the de- 

n^^dnotbeaUeged fondant to defraud any particular person, but it 
or proved. shall be sufiicieut to allege and prove an intent 

to defraud. 

XXV. In an indictment in which it shall be necessary to make 
any averment as to any money or any note of any 
notes or any note of Government payable on de- 

simplyls money. J^^nd, or which by any law is or shall be declared 
to be a legal tender, it shall be sufficient to describe 
such money or note simply as money, without specifying any particular 
coin or bank or other note ; and such allegation, so far as regards tlie 
description of the property, shall be sustained by proof of any amount 
of coin, or of any such note as aforesaid, although tlie particular species 
of coin of which such amount was composed, or the amount, number 
and other particulars of the note, shall not be proved^ and in cases of 
obtaining money or any such notes, by cheating, by proof that the 
offender obtained any piece or pieces of coin, or any such note or notes 
as aforesaid or any portion thereof, or of the value thereof, by cheating, 
although such piece or pieces of coin or note or notes #may have been 
delivered to him in order that some part of the value thereof should 
be returned to the party delivering the same, or to any other person 
or persons, and such part shall have been returned accordingly. 
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Indictment against the 'Principal for murder, with separate Count 
against the Abettor, 

That he the said A. B. on or about the day of at 
did murder one Z by doing an act with the intention of causing the 
deatli of a human being, 

(or) by doing an act with the intention of causing such bodily injury 
to the said Z as he the said A. B. knew to be likely to cause the 
death of the said Z, 

(or) by doing an act with the intention of causing bodily injury to 
some person, and that the bodily injury intended to be inllicted was 
sufficient in the ordinary course of nature to cause death, 

(or) by doing an act, knowing it to be so immediately dangerous 
that it must in all probability cause the death of a human being, or 
such bodily injury as was likely to cause the death of a human being, 
and committing such act without any excuse for incurring the 
risk of causing death or such injury as aforesaid, and that he has 
thereby committed an offence punishable uuder%. 302 of the Penal 
Code, and within the cognisance of the (Style of the Court.) 

Note. — The above form is sufficient, without setting forth the 
manner in which, or the means by which the death was caused. (Act 
XVlIl. of 1862. ss. 9. 10.) Only one of the clauses commencing with 
(or) should be used in the same count, but if tliere is any doubt as to 
the character of the act it is well to use different counts, stating the na- 
ture of the act differently in cadi. The same commencement and 
conclusion will be requh'ed in each count. 

That he the said C D on or about the day of at 

abetted the commission of the said murder by the said A 13, and that 
he has tliereby committed an offence punishable under ss. 109 and 
302 of the Penal Code and within, &c. 

Note, Where the act charged consists, not of a murder but of an 
attempt to murder, the same form should be followed, changing the 
words ‘ did murder’ into ‘ did attempt to murder.’ 

Indictment for Abetting as a Separate Offence. 

That one C D (or certain persons unknown) on the day of 

committed theft by dishonestly taking Rs. 50 the pro- 
perty of one out of his possession, without his consent, and 

that be the said A B abetted the said G D (or the said persons) in the 
commission of the said theft, and that he has thereby committed an 
offence punishable under ss. 109 and 379 of the Penal Code and 
within, &c. 

Indictment for Abetting one Offence where a different Offence 
is committed. 

That he on or about the day of did instigate and 

abet one A B to break by night into the house of one 0 1), having 
made preparations for causing hiirt to a person, and that the said A B 
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did, in pursuance of such abetment, break into the house of the said C 
I), and miirde^ one E F then being in the said house, such murder 
being a probaW consequence of the said abetment, and being commit- 
ted under the influence of the instigation aforesaid, and that he the said 
{ahetior) has thereby committed an oftence punishable under ss. Ill 
and 302 of the Fenal Code and within, &c. 

Indictment for Abetting an Offence which is not committed. 

That he on or about the day of did instigate and 

abet one C D, then being a Village Moonsiff in to take a 

gratification other than his legal remuneration as a reward for showing 
iavor to him the said {abettor') in the exercise of his official functions, 
that is to say, in O. S. 1 of 1861 then pending before him the said G 
1), and that he has thereby committed an oftence punishable under ss. 
116 and 161 of the Penal Code, and within, &c. 

Indictment against a Fublic Servant for Concealing a Design to Com- 
mit an Offence which it was his duty to prevent. 

That on or about the day of A B and certain 

other persons unknown committed dacoity in the village of 
and that the said {defendant) being a police peon and, as such, a public 
servant whose duty it was to prevent the said crime, being well aware 
of the design to commit the said offence, did voluntarily conceal the 
same, and did illegally omit to inform his superior officer of such design, 
and that he has thereby committed an offence punishable under ss, 119 
and 391 of the Penal Code and within, &c. 

Note . — The indictment ought to state such facts as will show not 
only that the defendant was a public servant, but also tliat he was a 
public servant whose duty it was as such, not merely as an ordinary 
citizen, to prevent the offence, 

fydictment for Waging War. 

That he on or about the day of at 

waged war against the Queen, and that he has thereby committed an 
offence punishable under s. 121 of the Penal Code and within, &c. 

Note . — It is not necessary to set out the particular acts of the de- 
fendant. (Arch. 598.) 

Indictment for Attempting to ovei'awe a Councillor by Violence, 

That he on or about the day of at with 

the intention of inducing the Honorable A B, a member of the Council 
of the Governor General of India, to refrain from exercising his lawful 
power as such member, assaulted such member, and that he has there- 
by committed an offence punishable under s. 124 of the Penal Code 
and within, &c. 

Indictment for Attemptwg to Seduce a Soldier from his Allegiance. 

That he on or about the day of attempted to seduce 

from his allegiance to the Queen one then being a private soldier 

41 ^ 
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in tbe Kegiment of Her Majesty’s Madras Army, and that he has 
thereby committed an offence punishable under s. 131 of the Penal 
Code und within, &c. 

Indictment for Joining an Unlawful Ae^emUy Armed with a 
Deadly Weapon. 

That he on or about the day of at fitii 

other persons to the number of live or more, ditl unlawfully assemble 
together, he the said being then and there armed with 

a deadly weapon that is to say a gun, and tliat he has thereby commit- 
ted an offence punishable under s. 144 of the Penal Code and within, 
&c. 

Inflictment for 'Rioting. 

That he on or about the day of at with other per- 

sons to the number of five or more, unlawfully assembled together at 
and there committed the offence of rioting, and that he has 
thereby committed an offence punishable under s. 147 of the Penal 
Code and within, &c. 


Indictment for an Affray, 

That on or about the day of they 

the said A 11 and C D did commit an affray in the public street at 
by fighting therein, and disturbing the public peace, 
and that they have thereby committed an offence punishable under 
s. 160 of the Penal Code and within, &c. 

Indictment against a Public Servant for Accepting a Gratification. 

That he being a Public Servant, that is to say, an Inspecting 
Engineer in the department of Public Works, accepted for himself 
from one A B a gratification, otlier than a legal remuneration, as a 
motive for his the said {defendant a) procuring a certain contract for 
the said A B, such being an official act, and that he has thereby com- 
mitted an offence punishable under s. 161 of the Penal Code and 
within, &c. 

Indictment for Non-attendance in Obedience to a Lawful Summons. 

That on or about the day of one A B, then being 

Zillali Judge of and being as such Zblali Judge legally 

competent to issue a summons, did by his summons call upon the said 
{defendant) to appear and give his evidence at the Court House of 
on and such summons was duly served upon tlte said 
{defendant) yet he intentionally omitted to attend at the said Court 
House, and that he has thereby committed an offence punishable under 
s. 174 of the Penal Code and within, &c. 

Indictment for Disobedience to an Order Promulgated by a Public 

Servant. 

That on the day of A B then being Magistrate 

^of made and piomulgated an order directing the Left Hand 
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Caste to refrain from conducting a procession through the 
street in the Village of , such being jn order which he was 

lawfully empowered to promulgate, and*#|i||aid well 

knowing the said order disobeyed the directioraTof the said A B, and 
conducted the procession through the said street, whereby a riot was 
caused in the said Village, (or) whereby danger to human life and safety 
was caused, and that they have thereby committed an offence punish- 
able under s. 188 of the Penal Code and within, &c. 

Note. — The indictment ought to show that the public servant was 
one authorised to promulgate an order, and that the order was one 
which he was competent to make. If no riot resulted, and no dajiger 
was caused by the act of disobedience, the last clause of the indict- 
ment before the conclusion should be omitted. 

False Evidence. Indictment for Q icing Fake Evidence in a 
Suit before a District Moonsiff. 

That he on the 1st day of May 1361 being summoned as a witness 
in O. S. 1 of 1861, being a judicial proceeding then pending before the 
District Moonsiff of and being bound by solemn afhrmation to 

state the truth, did knowingly and falsely state that he had seen one 
Kainasawmy sign a certain document marked A, whereas he had not 
seen the said llumasawmy sign the said document, and that he has 
thereby committed an offence punishable under s. 193 of the Penal 
Code and within, &c. 

Indictment for Fake Statement in an Income Tax return. 

That he on the day of being bound by law to make 

a declaration as to the amount of his profits for the year 1860, which 
declaration the Special Commissioner of Income Tax was authorized to 
receive as evidence of the amount of such profits, made a return to 
llobert Kllis, then being Special Commissioner of Income Tax for the 
Town of Madras, and in such return knowingly and falsely stated that 
his profits for the year 1360 had been only Rupees 1,000, whereas his 
profits for the said year had been Rupees 1 0,000, and that he has 
thereby committed an offence punishable under ss. 199 and 193 of the 
Penal Code and within, &c. 

Note.—ThQ practice in the High Court is to set out the sub- 
stance, and as nearly as possible the words, of the statement upon which 
perjury is assigned. This practice ought I think to be observed in 
the Mofussil, otherwise it would be impossible to anticipate the parti- 
cular part of his statement which the defendant would have to main- 
tain, or to bring witnesses to prove its truth. The statement proved 
must also be substantially the same as that set out, unless the record 
is amended to meet the variance. (Arch. 632.) It must also be ex- 
pressly alleged that the statement was knowingly and falsely ' made : 
(Arch. 677) but this allegation will be borne out by proof that the de- 
fendant had no reason to believe his assertion to be true, though he 
did not in point of fact know it to be false. (Arch. 680.) 

By Act XVIII of 1862, s. 24, it is provided that in an indictment 
for giving or fabricating fals6 evidence, or for any offence which by the 
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Penal Code is declared to be punisbable in the same manner as the 
offence of intentionally giving false evidence, or' for abetting, 
or attempting to comm^joy of the offences aforesaid, it shall be suffi- 
cient to set forth the wK^ance of the offence charged upon the defend- 
ant, without setting forth any part of any proceeding in law or 
in equity, and without setting forth the commission or authority 
of the court or person before whom such offence was committed. 

Indictment for falricating false Evidence and for using 
the same knowingly. 

That he fabricated false evidence by making in an account book a 
false entry, purporting to be an entry of a payment of Es. 1,000 by 
one A. B. to one Veerasawmy, intending that such false entry should 
appear in evidence in a judicial proceeding, and that such false entry, 
so appearing in evidence, should cause any person, who in such pro- 
ceeding might have to form an opinion upon the evidence, to entertain 
an erroneous opinion touching the fact of such payment, the same 
being a point material to the result of such proceeding, and that he 
1ms thereby committed an offence punishable under s. 193 of tlie 
Penal Code, and within, (&c.) 

That he the said A. B. in 0. S. 1 of 1861 being a judicial proceed- 
ing before the Civil Judge of corruptly used the entry in 

the last Count mentioned as genuine evidence, knowing the same to 
be fabricated, and that he has thereby committed an offence punish- 
able under s. 196 and s. 193 of the Penal Code and within, &c. 

Indictment for Fraudulent transfer of Property. 

That one A B was a creditor of the said {defendant) and had sued 
him in the Moonsiff’s Court of in O. S. 1 of 1861, and 

hadobtained judgment against him for the sum of Bs. 1,000, and the 
said {defendant) intending to prevent a certain piece of land situated 
in the village of from being taken in execution of the said decree, 

fraudulently transferred the same to one C D, and that he has thereby 
committed an offence punishable under s. 206 of the Penal Code, and 
within, &c. 


Indictment for a False Claim, 

That he on or about the day of commenced 

a suit in the District Moonsiff’s Court of against one 

A B, and in the said suit falsely claimed to be tlie owner of certain 
jewels then in the possession of the said A B, with intent to injure 
the said A B, whereas he well knew that he was not the owner of the 
jewels so claimed, and tliat he has thereby committed an offence punish- 
able under s. 209 of the Penal Code and within, &c. 

Indictment for a False Charge qfan Offence, 

That he on or about the day of with intent 

to cause injury to one A B, appeared before the Magistrate of 
and there falsely charged the said A B with having stolen Rs. 60, he 
the said {defendant) at the time well knowing that A B had not stolen 
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Ibe said money, and that there was no just or lawful ground for such 
’ that he has thereby committed an offence punishable under 
Penal Code and within, &c. 

Indictment for Harbouring an Offt'nder, 

That on or about the day of the crime of dacoity 

was committed in the village of and that he the said {defend- 

ant') harboured one A*B, whom he, at the time he harboured him, knew 
(or had reason to believe) to be one of the offenders, with the intention 
of screening him from ley:al punishment, and that he has thereby com- 
mitted an offence punishable under s. 212 of the Penal Code and 
within, &c. 


Indictment for Counterfeiting Coin. 

That he on or about the day of counterfeited a piece 

of the Queen’s Coin known as a Company’s Rupee, and that he has 
thereby committed an offence punishable under s. 232 of the Penal 
Code and within, &c. 

Indictment for Famng off and possessing Counterfeit Coin, 

First ; That he on or about the day of having 

a Counterfeit Coin, which was a Counterfeit of a piece of the Queen’s 

Coin known as a Company’s Rupee, and which, at the time when he 
became possessed of it, he knew to be a Counterfeit of the Queen’s 
Coin, fraudulently delivered the same to one A B, and that he has 
thereby committed an offence punishable under s, 240 of the Penal 
Code and within, &c. 

Secondly ; That he on or about the day of delivered 

to one A B as genuine a Counterfeit Coin, that is to say a Counterfeit 

llupee, knowing the same to be Counterfeit, and that he has thereby 
committed an offence punishable under s. 241 of the Penal Code and 
within, &c. 

Thirdly ; That he on or about the day of was 

fraudulently in possession of Counterfeit Coin, that is to say three 
Counterfeit Anna pieces, he, at the time when he became possessed 
thereof, having w^ell known that they were Counterfeit, and that he has 
thereby committed an offence punishable under s. 242 of the Penal 
Code and within, &c. 

Indictment for Culpable Homicide, 

That he on or about the day of at committed 

culpable homicide not amounting to murder by causing the death of 
by doing an act with the intention of causing death, 
(or) with the intention of causing such bodily injury as was likely to 
cause death, (or) with the knowledge that he was likely by such 
acts to cause death, and that he has thereby committed an offence 
punishable under s. 304 of the Penal Code, and within, &c. 

Hote, — See Act XVIII of 1862, ss. 9, 10. Ante p. 320 and the 
remarks there. According to Englisli law, and in the High Court under 
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Act XVIir of 1862. s. 11, separate counts for murder and 
homicide are unnecessary, as upon an indictment for the 
the jury may convict of the minor. 

Indictment for Caming Miscarriage. 

That he on or about the day of voluntarily and 

without the consent of A B, then being a woman* with child, caused 
the said A B to miscarry, such miscarriage not being caused in good 
faith for the purpose of saving the life of llie said woman, and that he 
has thereby committed an oflfence punishable under s. 313 of the Penal 
Code and witliin, &c. 

Indictment for Causing Grievous hurt by Dangerous Weapon. 

That he on or about the day of voluntarily caused 

grievous hurt to one A B by means of an instrument for shooting, that 
is to say a pistol, the said hurt not being caused on grave and sudden 
provocation, and that he has thereby committed an ofience punishable 
under s. 326 of the Penal Code and within, &c. 

Note. “ It shall not be necessary in an indictment for voluntarily 
causing grievous hurt to specify the particular kind of grievous hurt. 
(ActXVm of 1862. s. 13.) 


Indictment for Wrongful Oonjlnement for the Furpose of 
Compelling Restoration of Froperty. 

That he on or about the day of wrongfully confined 

one A B, for the purpose of constraining the said A B to cause the 
restoration of certain jewels, before then stolen from him the said 
{defendant), and that lie has thereby committed an ofience punishable 
under s. 348 of the Penal Code and within, &c. 

Indictment for an Assault, 

That he on or about the day of assaulted one A B, the 

said assault not being committed on grave and sudden provocation 
given by A B, and that he has thereby committed an offence punishable 
under s. 352 of tiie Penal Code and within, &c. 

Indictment for Kidnapping from Lawful Guardianship. 

That he on or about the day of kidnapped one A B, 
being a female under the age of 16, from the lawful guardianship of her 
father C D, and that he has thereby committed an offence punishable 
under s. 363 of the Penal Code and witliin, &c. 

Indictment for Rape. 

^ That he on or about the day of committed rape upon 

the person of one A B, and that he has thereby committed an offence 
punishable under s, 87 6 of the Penal Code and within, &c. 
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Indictment for Theft hy a Servant » 

Tliat be on or about the day of being the servant of one 
' A B, did commit theft by dishonestly taking six spoons tlieu in the 
possession of liis said master, out of his possession, without his said 
master’s consent, and that he has thereby committed an offence 
punishable under s. 381 of the Penal Code and within, &c. 

mote.- This indictment will be proved by showing a moving with 
dishonest intention. (Act XVIIl of 1862, s. 8.) If it is necessary to 
mention any instrument, money, or note, see Act XVlil of 1862. ss. 
15. 25. ante p. 319. 

Tf the facts proved under this indictment amount to criminal mis- 
appropriation or breach of trust there may still be a conviction ; see 
Ante p. 311. 

As to cases where the evidence establishes several acts of theft 
See. Act. XVllI, of 1862. s. 23. ante p. 312. 

Indictment for Eauiortlon hy Vuitlny in Fear of Death, 

That he on or about the day of did extort a pro- 

missory note for Rupees 100 from A B, having, in order to the cm- 
mirting of such extortion, put the said A B in fear of death, and that 
he has thereby committed an offence punishable under s. 38G of the 
Penal Code and within, &c. 

Indictment for Highway Robbery hy Night, 

That he on or about the day of on the 

highway leading from A to B, and between sunset and sunrise, rob- 
bed one C D of a watch and seals, and that he has thereby committed 
an offence punishable under s. 392 of the Penal Code and within, &c. 

Indictment for Dacoity with Murder, 

That on or about the day of he, with others to 

the number of five or more, committed dacoity at the village of 
and that in committing such dacoity one of the said persons mur- 
dered one A B, and that he the said {defendant) has thereby committed 
an offence punishable under s. 396 of the Penal Code and within, &c. 

Indictment for Criminal Misappropriation, 

That he on or about the day of ^ dishonestly mis- 

appropriated certain jewels, knowing that such property was iu the 
possession of one Ramasawmy, now deceased, at the time of his death, 
And that the same has not since been in the possession of any person 
legally entitled to such possession, and that he has thereby committed 
An offence punishable under s. 404, Gkdp. XVJI of the Penal Code 
And within, &c. 

Noto ^ — If the offence really committed should amount to a theft, 
the conviction will still be valid. Ante p, 241. 
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Indictment for Criminal Breach of Tt ust. 

That he being the Chrk of Messrs. A & Co.^ and being in such ca- , 
pacity entrusted with a promissory note the property of the said 
Messrs. A & Co., committed criminal breach of trust by dishonestly 
converting the said note to his own use, and that he has thereby com- 
mitted an otfence punishable under s. 408 of the Penal Code and 
within, &c. 

Note, — As to the mode of describing instruments, money, and notes. 
See Act XVIIl of 1862. ss. 16.25 Ante p. 312. 

If the alleged breach of trust should turn out to be a theft, the de- 
fendant may still be convicted under this indictment. See Ante p. 311. 

The Criminal Procedure Code seems to consider that a mere state- 
ment that A committed criminal breach of trust is sufficient in an in- 
dictment. Even if such an indictment should be held legally suffi- 
cient, it is obvious that justice demands a more specific statement from 
the prosecutor. 

Indictment for Beceicing Stolen Vropertg, 

That he on or about the day of dishonestly re- 

ceived a gold bracelet, then being stolen property, knowing {or having 
reason to believe,) the same to be stolen property, and tliat he lias 
thereby committed an offence punishable under s 411 of the Penal 
Code and within, &c. 


Indictment for Cheating, 

That he on or about the day of cheated one 

Veerasawmy, by falsely pietending that a certain ornament was made 
of gold, and thereby deceived the said Yeerasawmy, and fraudulently 
induced him to pay the sum of llupees 100 as the price of the said 
ornament, whereas the said ornameui was not of gold, in consequence of 
wliich the said Veerasawmy suffered damage in his property ; and that 
he has thereby committed an offence punishable mider s. 417 of the 
Penal Code and within, &c. 

Note — Under English law an indictment for clieating was bad 
unless it set out the false pretences, and it was not sufficient merely 
to allege that the money was obtained from the defendant by false 
pretences. (Arch. 388.) Probably in Mofussil practice such parti- 
cularity would not be held necessary, but it seems to me most advis- 
able that the indictment should be as specific as possible for the pro- 
tection of the prisoners. ^ A mere allegation in the words of the Code, 
that A cheated B would be too vague to give any information of 
value to the prisoner or the judge. 

According to the practice of the High Coui-t it is also necessary 
to negative the pretences by special averment, (Ai’ch. 392) but out of 
those limits such precision would probably not be requii’cd. 

As to the mode of describing the property obtained by cheating, 
poibe Ante p. 319. 
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Indictment for Muchief to Cattle, 

That he on or about the day of committed mis- 

chief by maiming a horse (or a dog, of the value of fifty rupees,) the 
property of A B, and tliat he has thereby committed an offence pun- 
ishable under s. 429 of the Penal Code and within, &c. 

Note — ^Under this Section? value may be the essence of the offence, 
and would have to be alleged, and proved. 

Indictment for Lurking Houee-Treepaee hy Night 

That he on or about the day of at 

committed lurking-house trespass by night iu the house of and 

that he has thereby committed an offence punishable under s. 456 
of the Penal Code and within, &c. 

Indictment for Breaking open a Closed Receptacle entrusted to him, 

♦ That he being entrusted with a closed receptacle, that is to say a 
box, containing jewels, did, on or about the day of 

dishonestly break open the same, not having authority so to do, and 
that he has thereby committed an offence punishable under s. 462 of 
the Penal Code, and within, &c. 

Indictment for Forging a Bill of Exchange and Fraudulently 
using the same. 

First ; That he on or about the day of commit- 

ted forgery, by making a certain false Bill of Exchange, purport- 
ing to be a valuable security, with intent to defraud, and that he has 
thereby committed an offence punishable under s. 467, of the Penal 
Code and within, &c. 

Secondly ; That he on or about the day of frau- 

dulently used the said forged Bill of Exchange as genuine, knowing it 
to be forged, and that he has thereby committed an offence punishable 
under ss. 471 and 467 of the Penal Code and within, &c. 

Note. See as to the description of the document forged. Act XVIII 
of 1863, ss. 15. 25. ante p. 819. 

Where the forgery consists in altering a true instrument, the offence 
may still be described as a forgery of the whole. (Ante p. 272. Arch, 
465.) 

It is not necessary to mention the person upon whom the forgery 
has been passed off, or attempted to be so. (Arch. 466.) 

It is sufficient to allege the intention to defraud generally, without 
stating any particular person who would be defrauded by the forgery. 
(A.ct XVIII of 1862. s. 16.) 

Indictment for Defamation, 

That he on or about the day of defamed A B, by 

writing and publishmg concerning him the following words {fiere insert 

42 
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the defamatory matter) and that he has th^by committed an offence 
punishable under s. 500 of the Penal Code and within, &c. 

Xote.-^See as to negativing the exceptions in, s, 499* Act XVIII 
of 1868. 8. 86 Antep. 811. 

Indictment for Criminal Intimidation. 

That he on or about the day of criminally inti-^ 

midated A B, by threatening to cause grievous hui*t to one B C, and 
that he has thereby committed an offence punishable under s. 506 of 
the Penal Code aud within, &c. 

Indictment for attemyting to commit househreahing. 

That he on or about the day of did attempt to eom-^ 

mit housebreaking in the house of one , and in such attempt did 
an act towards the commission of the offence, and that he has thereby 
committed an offence punishable under s. 511 of the Penal Code, and 
within, &c, ^ 

A"b^c.~No separate count for an attempt is necessary, where the 
completed offence is charged. (Act XVIII of 1862, s. 17. Ante p. 307.) 
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ACT No. XVII OF 1862, 


Passed by the Legislative Council oe India. 

(Received die assent of the Governor-General on the 
ls< May 1862.^ 


An Act to repeal certain Regulations and Acts re- 
lating to Criminal Law and Procedure. 

Whereas by Act XLV of 1860 a Penal Code has 

Preamble prescribed for British India, and 

ream e. Code came into operation on 

the 1st day of January 1862 ; and whereas by Act 
XXV of 1861 a Code of Procedure is provided for 
the Courts of Criminal J udicature not established by 
Royal Charter, and the said Code likewise came into 
operation on the 1st day of January 1862 in the Pre- 
sidencies of Bengal, Madras, and Bombay, and was 
at the same time, or has since been, or hereafter may 
be extended to other parts of British India ; and 
whereas it is expedient to repeal, in the manner here- 
inafter provided, certain Regulations and Acts relat- 
ing to Criminal Law and Procedure ; It is enacted 
as follows : — 


1. The several Regulations and Acts set forth in 
Repeal of Regu- Schedule hereunto annexed, so far 


lations and Acts 
providing for the 
punishment of of- 
fences. 


as they provide for the punishment of 
offences, shall be held to have been and 
are hereby repealed from the 1st day 
of January 1862 in the Presidencies 
of Bengal, Madras, and Bombay, and 
parts of British India in which such 
regulations and Acts or any of them were in force on 
the said 1st day of January 1862, except in so far 


Exception. 

in the other 
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aB they repeal the whole or any part of any other 
Kegfulation or Act, and except as to any offence 
comniitted before the said 1st day of January 1862. 


II. To the extent expressed in the Schedule an- 

Reperi ofRegu- Regulations and 

* • Acts set forth therein, which are not 
repealed by the last preceding Section, 
shall, except in so far as they repeal the 
whole or any part of any other Regu- 
lation or Act, and except as to any of- 
fence committed before the said 1st day 
of J anuaiy 1862, be held to have been and are hereby 
repealed from the said date in the Presidencies of 
Bengal, Madras, and Bombay, and in the other parts 
of British India in which such Regulations and Acts 
or any of them were in force on the said 1st day of 
January 1862, and in which the said Code of Crimi- 
nal Procedure came into operation on such date. 


lations and Acts 
not repealed by 
last Section, in 
places where Code 
of Criminal Pro- 
cedure came into 
operation on 1st 
January 1862, 


III. To the extent expressed in the Schedule an- 
■ Repeal of the nsxed to this Act, the Regulations and 
game Re^uiatious Acts Set forth therein, which are not 

and Acts in places i • t aj t 

where the Code of repealed DJ OOCtlOn 1 01 this Act, and 

Criminal Prooe- 'w’hich Were in force on the said 1st 
dure did not come , „ _ ■ o 

into operation on day ot January 1862, in any part ot 
lat January 1862. British India in which the said Code 
of Criminal Procedure did not come into opera- 
tion on the said 1st day of January 1862, shall, ex- 
cept in so far as they repeal the whole or any part of 
any other Regulation or Act, and except as to any 
offence committed before the date on which the 
said Code shall have been or shall hereafter be ex- 
tended to such part of British India, be held to have 
been or shall be repealed in such part of British 
India from the date on which the said Code shall 
have been or shall be so extended thereto. 


IV. 


Procedure and 
powers in the in- 
vestigation and 
trial of offences 
committed before 
ist January 1862. 


In the investigation and trial of offences com- 
mitted Before the said 1st day of J anu- 
ary 1862, the Criminal Courts of the 
several gfrades, and the Officers of 
Police shall, after the passing of this 
Act, be guided by the provisions of the 
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Code of Criminal Procedure, so far as the same can 
be applied, wherever the said Code shall be in opera* 
tion at the time of such investigation or -^al ; and 
for the trial »and punishment of such offences such 
Courts shall exercise the jurisdiction and powers vest- 
ed in them under the said Code of Criminal Proce- 
dure ; provided that no person convicted of any such 
offence shall be liable to any other punishment than 
that ta which he would have been liable had he been 
convicted of such offence before the said 1st day of 
January 1862, and that no such person, who shall 
claim the same, shall be deprived of any right of 
appeal or reference to a Sudder Court which he would 
have enjoyed, had the trial been held under any of 
the Pegulations or Acts hereby repealed. 

V. In any part of British India to which the 
Procedure in the Code of Criminal Procedure shall be^ 
investigation and extended after the passing of this Act, 
which thereof the Said Code shall, subject tothepro- 
criminai Prooe- visions of the last preceding Section, 

niit*A la AvrAnriArl 1- O ^ 

after passing .of be followed in the investigation and 
this Act, of offen- tj-jal of anv offences committed before 

ces committed be- . , , . , 

fore date of exten- the date 01 such extension. 

sion. 


VI. No sentence passed before the passing of 
Saving of certain this Act for any offence which shall 
have been committed before the 1st day 
of January 1862, (or whenever the 
said Code of Criminal Procedure shall 
not have been extended to any place in 
British India on the said 1st day of Ja- 
nuary 1862, then before the date on 
which the said Code shall have been 
extended to such place), shall be liable to be quashed 
or set aside by reason only of the Procedure in the 
investigation or trial of any such offence having been 
wholly or in part the procedure provided by the 
said Code of Criminal Procedure. Provided that, 
if in any such case it shall appear that 
the accused party has been deprived of 
any right of apptal or reference to a Sudder Court, 


Bentences passed 
for ofifences cora- 
initted before Code 
of Criminal Pro- 
cedure came into 
operation, by rea- 
son only of the 
procedure of that 
Code having been 
followed. 


Proviso. 
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■which he would have enjoyed had the trial been held 
Tinder any of the Regulations or Acts hereby repeal- 
ed, the Ijj^dder Court or the highest Court of Cri- 
minal Jurisdiction may call for t£e proceedings in the 
case, and pass such order thereon as it may deem just 
and proper. 

VII, Nothing in this Act shall aflPect any sen- 
„ . , tence or order passed, or anv proceed- 

sentences passed, iwg neld, or any act done, previously to 
passing of this Act and in aocord- 
” ° ‘ ance with any Act or Regulation re- 

pealed by this Act. 


SCHEDULE OF REGULATIONS AND ACTS REPEALED. 


Reference to Kegulatioii 
or Act. 

Extent of Repeal. 

Act XIII of 1835 

The whole Act. 

Act XV of 1835 

The whole Act. 

Act XVIil of 1835 

The whole Act. 

Act XX of 1835 

The whole Act. 

Act VT of 1836 

The whole Act. 

Act XXX of 1836 

The whole Act. 

Act XVlIIof 1837 

The whole Act. 

Act XXI of 1837 

Section IV. 

Act XXlll of 1837 

The whole Act. 

Act XXVII of 1837 

Section XII. 

Act XXX of 1837 

The whole Act. 

Act XXXIII of 1837. ... 

The whole Act. 

Act XXXVII of 1837 

The whole Act. 

Act III' of 1838 

The whole Act. 

Act IX of 1838 

.The whole Act. 

Act XXVI of 1838 

The whole Act. 

Act 11 of 1839 * ... 

The whole Act. 

Act XVriIofl889 

The whole Act. 

Act XIX of 1839 

The whole Act, 

Act I of 1840 ... 

The whole Act. 

Act IV of 1840 

The whole Act. 

Act V of 1 840 „ 

Sections II and III. 

Act XI of 1840 ... ... 

Sections IT and III. 

Act XVII of 1841 

C Section II, so much as was not re- 
( pealed by Act X of 1861. 

Act XXI of 1841 ... 

rhe whole Act. 

Act XXX of 1841 

Section I. * 
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Beference to%egulation 
or Act. 


Act XXXI of 1841 ... 

Act Tin of 1842 

Act XVIII of 1842 ... 

Act IT of 1843 


Act VII of 1848 


Act XV of 1843 ... 

Act XXrV of 1843 ... 

Act III of 1844 

Act XIV of 1844 

Act II of 1845 

Act X of 1845 

Act XVIII of 1845... 
Act XXVII of 1845 ... 

Act XXX of 1845 ... 

Act VII of 1846 

Act X of 1847 

Act XX of 1847 

Act I of 1848 

Act III of 1848 

Act V of 1848 

Act XI of 1848 

Act XIX of 1843 ... 

ActIVofl849 

Act XIV of 1849 ... 

Act VII of 1850 ... ... 

Act XIII of 1850 ... 

Act XVI of 1850 

Act XXXVIII of 1860 

Act IV of 1851 

Act XVI of 1851 ... 

Act XXXII of 1862 ... 

Act I of 1853 

Act VII of 1854 


Act X of 1854 



Act XII of 1854... 
Act XV of 1866 
Act XVI of 1855... 
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Hefereuce to Hegulation 
or Act. 


Act XIX of 1856 

Act I of^l856 ... ... 

Act Hof 1856... ••• .. 

Act IV of 1856 

Act XVll of 1856 


Act 111 of 1857 


Act Vll of 1857 

Act XI of 1857 


Act XXIV of 1859 


Act III of 1860 

Act XVII of 1860 

Act XXXV of 1860 ... 

Act XXII of 1861 


Hegulation IX 1793 ... 


Hegulation XITI 1793 
Hegulation XXII 1793... 
Hegulation VII 1794 


Hegulation XVI 1795 ... 


Hegulation XVII 1795 


Extent of Hepeal. 


Section V. 

... The whole Act. 

The whole Act. 

... The whole Act. 

The whole Act. 

f So much of Section XIII as pro- 
vides that offences under the said 
Section shall be dealt with by the 
Police Officers according to the 
j provisions of Section XXV Eegu- 
lation XX of 1817 of the Bengal 
Code, Section XXVII Hegulation 
XI of 1816 of the Madras Code, 
and Section XLIII Regulation XII 
of 1827 of the Bombay Code. 
Section IV. 

... Section I and II. 

f Sections XXII to XLIII both in- 
\ elusive, and so much of the Sche- 
{ dule as repeals Clause I, Section XI 
of Regulation XI of 181(5. 

... The whole Act. 

Section XI. 

... The whole Act. 

Sections I, II, III, IV, and V. 

BENGAL^ 

fSections IV, V, VI, VII, VIII, IX, 
X, XT, XII, XIV, XV, XVI, XVII. 
XVIII, XXIII, XXVI, XXVII. 

... XXIX, XLVII, XLVIII, XLIX, 
I L, LI, LIII, LIV, LVl, LVII, 
1 LVIII, LXI.LXIV,LXV,LXXIV. 
L LXXV. LXXVII, and LXXVIII. 
Sections IX and XI. 

(Sections X, XVI, XXII, XXXI, 

... { XXXII, XXXIII, XXXIV, and 
( XXXVIII. 

The whole Hegulation. 
f Section IV, Clause 1 , in so far as it 
I extends the provisions of Hegula- 
\ tion IX of 1793, which are repeal- 
I ed by this Act, and Clauses 2, 4, 
I and 5, and the following S^;tions 
of the Hegulation. | 

f actions X, XX,XXIX,XXX,3^XXI, 
XXXII, and XXXV. 


... 
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Reference to Regulation 
or Act. 


Extent of Repeal. 


Regulation XXI 1795 ... . 

Regulation II 1796 ... 

Regulation IX 1796 

Regulation XI 1796 ... 

Regulation II 1797 

Regulation IV 1797 ... 

Regulation XIII 1797 ... 

Regulation XIV 1797 ... . 

Regulation III 1798 

Regulation II 1799 

Regulation IV 1799 

Regulation VIII 1799 ... 

Regulation X 1799 

Regulation III 1801 ... 

Regulation VIII 1801 ... 

Regulation VI 1802 ... 

Regulation VI 1803 

Regulation VII 1803 ... . 


Regulation VIII 1803 

Regulation XII 1803 ... 
Regulation XX 1803 

Regulation XXXV 1803 

Regulation L 1803 

Regulation LIII 1803,.. 
Regulation 111 1804 ... . 

Regulation IV 1804 


Regulation IX 1804 ... 


Regulation III 1805 

Regulation VIII 1805 ... . 

Regulation I 1806 


Regulation XII 1806 ... , 


The whole Regulation. 

The whole Regulation, 

The whole Regulation. 

The* whole Regulation. 

Section III. 

The whole Regulation, 

The whole Regulation. 

The whole Regulation, 
rhe whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

(The whole Regulation with excep- 
{ tion of Sections III and XXXIV. 
( From Section V to Section XLI, 
\ both inclusive. 

f The whole Regulation with excep- 
] tion of Sections VI, XXIV, and 
( XXVI. 

Sections XII and XIV. 

The whole Regulation. 

(Section III, Clauses 3, 4, and 5, 
( and Section X. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

Proviso in Section VII. 
fSo much of the Regulation as ex- 
j tends the whole or any part of Re- 
gulations VI, VII, VIII, XX. 
i XXXV, and LIII of 1803, which 
are repealed by this Act, to the 
Districts mentioned in Sections III 
and IV ; Sections V and VI ; and 
the proviso in Section XI. 

The whole Regulation. 

Section XIJ||: 

Sections ■N^PTlI, VIII, & IX. 
f Sections III in so far as it extends 
j the parts of Regulation IX of 1804, 
^ and Regulation VIII of 1805, and 
j the other Regulations therein re- 
1 ferred Ho, which are repealed by 
this Act. 
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mEPEALIKa ACT. 


Keference to Begulation 
or Act. 


Begulation XV 1806 

Begulation II 1807 
Begulation IX 1807 

Begulation XIV 1807 ... 

Begulation VIII 1808 

Begulation I 1810 

Begulation VI 1810 

Begulation XIV 1810 ... 


Begulation I 1811 ... 


Begulation VII 1811 ... 
Begulation X 1811 ... . 

Begulation XIV 1811 ... 


Begulation III 1812... 


Begulation VII 1813 .,. 
Begulation IX 1813 

Begulation VIII 1814 ... 

Begulation XI 1814... . 

Begulation XV 1814 ... 
Begulation XIV 1816 
Begulation XVII 1816... 
Begulation XVII 1817 . 


Begulation XX 1817 ... 


Begulation VI 1818,., 
Begulation VIII 1818 
Begulation XII ISIS.^M 
Begulation III 1819 ... 

Begulation VII 1819... . 
Begulation IV 1820 ... 

Begulation VII 1820 
Begulation 111 1821 ... 

Begulation 1 1^22 ... 


Extent of Bepeal. 


jThe whole Begulation. 

The whole Begulation. 

The whole Begulation. 
r Section XI, Clauses 7, 8, 9, 10, 11 
< and 12, Section XX and Section 
C XXI. 


The whole Begulation. 

The whole Begulation. 

Section III, IV, and V. 

The whole Begulation. 
fThe whole Begulation, except so 
I much of Section X as declares land- 
j holders and others accountable for 
I the early communication to the 
I Magistrate of information respect- 
s' ing receivers of stolen goods. 

The whole Begulation. 

Section III. 

The whole Begulation. 

{ Section II and III, so much of Sec- 
tion IV as provides a punishment 
for the offence mentioned in the 
Section, Section VI, and Sec. XII. 
Section III. 

The whole Begulation. 

C So much of Section II as provides a 
, < punishment for the offence mention- 
t ed in the Section. 

The whole Begulation. 

. The whole Begulation. 

Section IX and XV. 

. Section VIII, Clauses 3 and 4. 

The whole Begulation. 
f Clauses 3 and 4 of Section VI, 
j Clauses 5, 6 and 7 of Section VIII, 
j Sections IX, XII, XllI, XIV, XV, 
] XVI, XVII, XVIII, XIX, XX, 
! XXII, XXIII, XXIV, XXV and 
L XXVI. 


The whole Begulation. 
... The whole Begulation. 

The whole Regulation. 
... The whole Regulation. 

The whole Begulation. 
..w The whole Regulation. 
The whole Relation. 
The whole Begulation. 
tTke whole Begulation. 
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Beference to Begulation 
or Act. 


Extent of Eepeal. 


Regulation IV 1822 
Regulation VIH 1822. 
Regulation II 1823 
Regulation IV 1823.., 
Regulation VI 1824 ,, 

Regulation X 1824 
Regulation I 1825. 
Regulation IV 1826.., 
Regulation XII 1825 ,, 
Regulation XVI 1825 
Regulation 1 1828 
Regulation VI 1828... 
Regulation VIII 1828 . . 
Regulation VI 1829... 
Regulation VII 1829 ,, 
Regulation XIT 1 829 
Regulation XVII 1829.. 
Regulation IV 1830... 
Regulation VIII 1830... 
Regulation VI 1831... 

Regulation VII 1831 ,. 

Regulation IX 1831... 
Regulation II 1832 
Regulation III 1832... 
Regulation VI 1832 

Regulation II 1834 ... 


Regulation III 1802 ., 

Regulation IV 1802... 
Regulation VII 1802 ... 

Regulation VIII 1802 

Regulation XI 1802 ... 

Regulation XII 1802 
Regulation XV 1803 . . , 

Regulation I 1810 ... 
Regulation VI 1811 ... 

Regulation VI 1816,,. 

Regulation IX 1816 


... The whole Regulation. 

The whole Regulation. 

... The whole Regulation. 

.. The whole Regulation. 

. . . The whole Regulation. 

,. The whole Regulation. ^ 

... The whole Regulation. ^ 

The whole Regulation. 

. . . The whole Regulation. 

,, The whole Regulation. 

... The whole Regulation. 

.. The whole Regulation. 

... The whole Regulation. 

.. The whole Regulation. 

... The whole Regulation. 

,. The whole Regulation. 

... Sections IV and V. 

The whole Regulation. 

. . . The whole Regulation. 

. Sections XII and XIII. 

f Sections V and VI, and so much of 
... i Section VII, as relates to Session 
C Judges 

. Sections III and IV. 

... Sections II and III. 

, Clause 2 of Section II. 

... Sections IV, V, and VI. 

CThe whole Regulation, txcept Scc- 
• I tion VII. 


MADRAS. 

Section VIIT. 

Section XX. 

.. The whole Regulation. 

{ Sections VIII, IX, X, XI, XIII, 
XIV, XV, XVI, XVII, XVIII, 
XX, XXI, XXIII, XXIV, and 
XXV. 

Section VIII. 

Sections XII, XIII, and XIV. 

.. The whole Regulation. 

Tbe whole Regulation. 

The whole Regulation. 

Section XLIX. 

f The whole Regulation, except Sec* 
. J tionsll, III, IV, V, andXLIII, 
( and No 8. 1 and 2 of Appendix. 
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EEPEALING ACT. 


Eeference to Eegulation 
or Act. 


Extent of Eepeal. 


Eegulation X 1816 


Eegulation XI 1816 

EeguMionlTllSi?... ... 

Eegulation 1 1 B 1 8 

Eegulation III 1819 

Eegulation V 1819 

Eegulation IV 1821... 

Eegulation II 1822 ... 

Eegulation VI 1822 

Eegulation I 1824 
Eegulation I 1825 ... ... 

Eegulation III 1826 

Eegulation II 1827 

Eegulation III 1827 ... 

Eegulation VI 1827 


Eegulation VIII 1827 ... 


Eegulation X 1827 

Eegulation VIII 1823... 

Eegulation IX 1828 

Eegulation VI 1829 
Eegulation VIII 1829 
Eegulation II 1830 ... . 

Eegulation II 1 831 ... . 

Eegulation III 1831 

Eegulation VIII 1831,... 
Eegulation VIII 1832. ... 

Eegulation IX 1832 ... , 

Eegulation XIII 1832 
Eegulation II 1833 ... . 

Eegulation III 1833 

Eegulation 1 1834 ... . 


tThe whole Eegulation, except Sec- 
c tion XL and Appendix. 

I The whole Eegulation, except Sec- 
. I tions VIIL IX, X, XII, XllI, 
I XiV, and XLVII. 

Section 11. 

. The whole Eegulation. 

The whole Eegulation. 

, The whole Eegulation. 

jThe whole Eegulation, except Sec- 
C tion VI. 

, The whole Eegulation. 

The whole Eegulation. 

. The whole Eegulation. 

The whole Eegulation. 

. rhe whole Eegulation. 

Section III. 

. The whole Eegulation. 

The’ whole Eegulation. 
fSo much of Section IV as provides 
I for Native Judges being guided by 
, ^ Eejjnlation X, 1816, Sections V, 

I VII,VIII, X, XI, XII, Xllland 
Clauses 3 and 4 of Section XIV. 
The whole Eegulation. 

The whole Eegulation. 

The whole Eegulation. 

The whole Eegulation. 

The whole Eegulation. 

The whole Eegulation. 

The whole Eegulation. 

The whole Eegulation. 

Section V. 

The whole Eegulation. 

The whole Eegulation. 

The whole Eegulation. 

The whole Eegulation. 

Section IF. 

The whole Eegulation. 


BOMBAY. 


Eegulation II 1827 ... ISection XXXVI. 

f Clause 4, Section XXXIV, also Sec- 
Eegulation IV 1827 i < tion Lll, and Sections LIV and 

c LV. 
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Eeference to Eegulation 
or Act. 


Eegulatiou XI 1827 ... 


Regulation XII 1827 ••• 


Eegulation XIII 1827 


Eegulation XIV 1827 ... 


Eegulation XV 1827 
Regulation XXIII 1827... 
Regulation* XXX 1827 
Eegulation XVII 1828... 


Extent of Repeal. 


The whole Eegulation. 


f The whole Eegulatiou, with the fol- 
lowing exceptions : Section ,i|4n as 
ufar as it applies to the Zill^ Ma> 
gistrate; Clause I of Section HI, 
in as fiir as it relates to the Police 
functions of the Zillah Magistrate ; 
Clause 2 of Section III ; Clause 
5 of the same Section, in as far as 
it extends to the Zillah Magistrate ; 
Section IV, in as far as it extends 
to Assistant Collectors in charge ; 
i Section VI ; Clause 4 of Section 
X; Clause 1 of Section XI 11, in 
as far as it regulates the endorse- 
ment and record of warrants issued 
by Magistrate ; Clauses 1, 6, 7, 
and 8 of Section XIX ; Section 
XX ; Clause I, of Section XXII, 
ill as far as it relates to the superin- 
tendence of Village Police ; Clause 
2 of Section XXVII ; Section 
XXX ; Clause 4 of Section XXXI ; 
Sections XXXVII, and XL ; and 
Chapter VI. 


rSections IV, V, VI, X, XI, XII, 
and XIII ; Chapters III and IV ; 

Sections XXIX and XXX ; Clause 
1 and 2, Section XXXI, Clause 3 
of Section XXXIII and the whole 
of Cha|to VI, except Clause 3 of 
^ SectioyXXXlV, in as far as it 
authorizes the occasional substi- 
tution of a letter for a summons, 
and except Clause 9 of the same 
Section, Clause 2 of SectionXXXVI, 
and Clauses 1 and 2 of Section 
L XLIII. 


f The whole Eegulation, except Clause 
J 2 of Section III, and Sections XX 
( and XXIII. 




jThe whole Eegulation. 
The whole Eegulation. 
The whole Eegulation. 
The whole Regulation. 




342 


BKPEALING ACT. 


Reference to Kegulation 
or Act. 

Extent of Bepeal. 

Regulation III 1830 

f The whole Regulation, except Sec- 
X tions II, IV, VI, and VII. ^ 

■RegJfeonlV 1830 

C The whole Regulation, except Clause 
( J of Section I, and Section IL 

Regulation XVI 1830 

Regulation XIX 1830 

Regulation V 1831 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

Regulation VIII 1831 

jThe whole Regulation, except Sec- 
1 tion I. 

Regulation IX 1831 

Regulation III 1833 

Regulation VII 1838 

Regulation VIII 1833 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 
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offence if the person abetted 
I does the act with a different intentiffu from 
I that of the abettor. 



CHAPTEE V OE ABETMENT.- (Oowtoerf.) 


11 


7. 

By what Court 
triable. 

By the Court 
by which the 
offence abet- 
ted is triable. 

do 

do 

do 

do 

do 

do 

do 

5. 

Punishment under the Indian Penal 
Code* 

The same punishment as for the offence 
intended to be abetted. 

The same punishment as for the offence 
committed. 

The same punishment as for the offence 
abetted. 

Imprisonment of either description for 7 
years and fine. 

Imprisonment of either description for 14 
years and fine . 

Imprisonment extending to ^ part of the 
longest term and ol any description 
provided for the offence, or fine, or 
both. 

Imprisonment extending to ^of the long- 
est term and of any description pro- 
vided for the offence, or fine, oT both. 

Imprisonment of either description for 3 
years, or fine, or both. 

5. 

Whether bailable 
or not. 

According as the 
offence abetted 
is bailable or 
not. 

do 

do 

Not bailable. 

do 

do 

do 

do 

4. 

Whether a 
warrant or a 
summons^ shall 
ordinarily issue 
in the first in- 
stance. 

According as a 
warrant or sum- 
mons may issue 
for the offence 
abetted, 

do 

do 

do 

do 

do 

do 

do 

3. 

Whether the 
Police may arrest 
without warrant 

1 or not. 

May arrest with- 
out warrant, if 
arrest for the 
offence abetted 
may be made 
without war- 
rant, but not 
otherwise. 

do 

do 

do 

1 

do 

do 

do 

do 

1 

1 Offence. j 

When one act is abetted and a different act is 
done, subject to the proviso. 

When an effect is caused by the act abetted dif- 
ferent from that intended by the abettor. 

If abettor is present when offence is committed. 

Abetment of an offence punishable with death 
or transportation for life, if the offence be not 
[ committed in consequence of the abetment. 
If an act which cases harm be done in conse- 
quence of the abetment. 

Abetment of an offence punishable with impri- 
sonment, if the offence be not committed in 
consequence of the abetment. 

If the abettor or the person abetted be a public 
servant, whose duty it is to prevent the of- 
{ fence. 

Abetting the commission of an offence by the 
i public, or by more than ten persons. 
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CHAPTEK Vr.— DEFENCES AGAINST THE STA.'T'E.— (Continued.) 


IV 


7. 

By what Conr 
triable. 

i 

•m 

o 

6. 

Fanishment under the Indian Penal 
Code. 

1 ' 
Transportation for life and fine, or im- 
prisonment of either description for 7 
years and fine, or fine 

Imprisonment of either description for 7 
years and fine, and forfeiture of cer- 
tain property. 

do 

Transportation for life, or imprisonment 
of either description for 10 years, and 
fine. 

Simple imprisonment for 3 years and fine 

Transportation for life, or imprisonment 
of either description for 10 years and 
' fine 

1 ^ 

Whether bailable 
or not. 

Not bailable. | 

I 

do 

do 

do 

Bailable. 

Not bailable. 

4. 

Whether a 
warrant or a 

I snminons shall 
ordinarily issue 
m the first in- 
stance. 

Warrant. 

do 

do 

do 

do 

do 

3. 

Whether the 
Police may arrest 
withont warrant 
or not. 

Shall not arrest 
without war- 
rant. 

do 

do 

do 

do 

do 

1 ^ 

Offence. 

Waging war against any Asiatic power in al- 
liance or at peace with the East India Com- 
pany, or abetting the waging of such war. 

Committing depredation on the Territories of 
any power in alliance or at peace with the 
East India Company. 

Receiving property taken by war or depreda- 
tion mentioned in Sections 125 & 126. 

Public servant voluntarily allowing Prisoner of 
State or War in hts custody to escape. 

Public servant negligently snffering Prisoner of 
State or War in his custody to escape. 

Aiding escape of, rescuing, or harbouring such 
Prisoner, or offering any resistance to the re- 
capture of such Prisoner. 

n* -not^aag 
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125 ! 

126 

127 

128 

129 

130 
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CHAPTER Tin. — OFFENCES AGAINST THE PUBLIC TRANQUILLITY.— 


VI 
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CHAPTER IX.— OFFENCES BT OB RELATING TO PUBLIC SERVANTS.— (Cfeniwwrf.) 


vm 





If the information required respects the com- do do do Imprisonment of either deseriptioiL for 2 

mission of an offencej &c. ) ;ears, or fine^ or both. 
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S68 Sale of counterfeit Government Stamp, do i do do 

259 Having powesbiou of a counterfeit Government do do do do 

Stamp. 

260 trains as genuine a Government Stamp known Shall not arres do do Imprisonment of either deacription for 7 

to b« counterfeit. without warrant years, or fine, or both. ' 
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265 Fraudulent use of false weight or measure. 

266 Being in possession of false weights or measures 

for fraudulent use 

267 Making or selling false weights or measures for 

fraudulent use. 
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INDEX. 


Pa«e. 

ABDUCTION 

definition of the term, XVJ. 362, 215 

simple, how punishable, XVI. 363, %b. 

in order that the person abducted may be murdered, 

XVI. 864*, ... ,,, ^5. 

may be wrongfully confined, XVI. 865, ... ib. 

of woman, in order to seduce her or make her marry, 

XVI. 366,... ... .. ...215,216 

of a person, to subject him to grievous hurt, &c. XVI.367. 216 

concealing, &c. person abducted, XVI. 861, ...213,214 

of a child, to take property from it, XVI. 369, ... 216 

See — Forced Labor. Kidnapping. Slave. 

ABETMENT 

in what it consists, V. 107 and 108 and Explans, ... 67-69 
to constitute, it is not necessary that the act abetted 

should be committed, V. 108, Explan. 2, ... 68 

or that the person abetted shoidd be capable by 

law of committing an offence, ib. Explan, 3, t6. 

of abetment as an offence, ib. Explan. 4, ... ... ib. 

does not require concert between abettor and person 

committing the act, ib. Explan. 5, ••• ••• 69 

punishment for, where the act abetted is committed in 

consequence, V. 109, and Explan. ... ib. 
if the person abetted has a different inten- 
tion or knowledge, V. 110,... ... 69,70 

when one act is abetted and another is 
done, V. Ill, ... 70 

when abettor is liable to punishment for both 

the act abetted and the act done, V. 112, ib. 
where an act for which abettor is liable causes 
an effect different from that intended, 

V. 113, ... ... ... 71 

when the abettor is present when the act 
is done, V. 1 14, ... ... ib. 

if offence abetted is punishable with death 
or transportation for life, and that offence 
is not committed, Sm., V. 115, if hurt is 
caused, ib. ... ... ... ib, 

if offence abetted is punishable with im- 
prisonment and that offence is not com- 
mitted, 8 m5., V. 116, 


72 



INDEX. 


Page, 

ABETMENT — continued, 

punishment for offence by the public generally, or by 

persons more than ten in number, V. 117, ... 72 

waging war against the Qneen, VI. 121, ... 78 

against an ally of the Queen, VI. 125, ... 82 

of mutiny, VII. 131, ... ... ... 84 

where the mutiny is in consequence com- 
mitted, VII. i 3 2, ... ... ib. 

of assault by soldier &c. on superior oflicer, VII. 133,134, 85 

of desertion, 135, ... ... ... ib, 

of act of insubordination, V 11. 138, ... ... 86 

in India, the counterfeiting out of India of Queen’s coin, 

XII. 236, ... ... ... 148 

See — Concealment, Public Servant, Suicide, 

ABSCONDING 

to avoid service of summons or order, X. 172, ... 102 

ACCIDENT 

act done by, when it is no offence, IV. 80. ... 39 

ACT 

what the word denotes, TI. 33, ... . ... 16 

when it includes illegal omissions, II. 32,... ... ib. 

offence caused partly by, and partly by omission, II. 36, 17 

done by several persons, each is liable for, when, II. 34, 

35,37,38, ... ... ... ... 17,18 

See — Repeal. 

ACTS OE STATE 

what arc, ... ... ... ... 31-34 

Municipal tribunals have no jurisdiction over, ... ib, 

become so by ratification, ... ... ... 34 

ADMIRALTY JURISDICTION 

what Courts possess, ... 5 

over what cases it extends, ... ... ... ib, 

ADOPT 

forging authority to, XVIII. 467, ... ... 275 

See— Jfbryery. 

ADULTERATION 

of food or drink intruded for sale, XIV. 272, ... 160 

selling, &c. food or drink after, XIV. 273,... ... ib, 

of drugs, XIV. 274, ... ... ...* 161 

sale of adulterated drugs, XIV. 275, ... ... ib, 

ADULTERY 

how punished, XX. 497, ... ... ... 288-9 

enticing or taking away, &c. a married woman with in- 

tent, &c., XX. 498, ... ... ... 291 

See — Marriage. 

AFFIRMATION 

solemn, when included in the word ‘‘oath,” 11. 51, ... 19 

AFFRAY 

what constitutes, an, VIII. 159, ... ... 92 

^ punishment for conunittieg, VIII, 160. ... ... ib. 



INDEX. 
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Pag*. 

AFFRAY — continued, 

assaulting public officer, suppressing an, VIII. 152, 89 

See — Riot, Unlawful Ai^embly. 

AGENT 

of owner or occupier of land, not giving police notice of 

riot, &c., Vni. 154, 155, ... ... 90 

when liable to fine if riot &g. is 

committed, VIII. 156, ... 91 

See — Breach of Trmt, Riot, Unlawful Ammhly, 

AID 

definition of the terra, V. 107, Explan. 2, ... 67 

ALLY OF THE QUEEN 

waging war against Asiatic, VI. 125, ... ... 82 

committing depredation on, VI. 126, ... ... ib, 

receiving property taken from, VI. 127, ... ... 83 

ALTERATION 

made in a document, when it amounts to forgery, XVIIT. 

464 271-274 

See — Coin, Forgery. 

AMERICAN 

when convicted is to be sentenced to penal servitude in- 
stead of transportation. III. 66, ... 20 

ANIMAL 

what the word denotes, II. 47, ... ... 19 

likely to endanger human life or do grievous hurt, negli- 
gence on the part of the possessor of, XIV. 289, 178 

mischief done by poisoning, killing, raairaing, &c. any, of 

the value of 10 Rupees or upw*irds, XV IT. 428, 259 

elephant, camel, horse, mule, buffalo, bull, cow or ox, 

XVII. 429, ... ... ... 260 

any other animal of the value of 50 rupees, ib. ,,, ... ib 

See — Mischief, 

ANNOYANCE 

caused by a drunken man, XXII. 610, ... ... 306 

See — Insult, Intimidation. 

APPREHENSION 

of offender or person charged with offence, wilfully neg- 
lecting to aid in, when bound to do so, X. 187, HI 
preventing, by harbouring,. &c. XI. 216f ... ...137,138 

publicofficervoluntarilyomitting, XI. 221, ... ... 140 

if offender is under sentence of Court, XI. 222, ... 140 

resisting, of oneself, XL 224, ... ... ... 141 

of another, XL 226, ... ... ... 143 

ARBITRATOR 

when a “ public servant” 11. 23, ... ... 12 

false evidence before an, XI. 192, ... ... ... 117 

ARMY ^ 

offences relating to the, Vir.*3i-140, ... ... 84-86 

ARREST 

what amount of violence justified by resistance to ... 65-66 
when a private person is authorised to ... ... 112 

^c^^Apprehenmn. Escape. 
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ASSAULT 

defiaition of the word, XVL 851, ... 210 

mere words alone do not amount to, id. Explan. ... id. 

how punishable, if simple, XVI. 352, ... 211 

on Governor-General, member of Council, VI. 134... 82 

abetting, by Soldier or Sailor on superior officer, VII. 

133, 134, ... ... ... 85 

on public officer while suppressing riot, &c. VIII. 162 89 

on public officer generally, XVI. 353, ... ... 212 

on a woman with intent, &c. XVL 354, ... ... id, 

on any per»n in order to dishonor, XVI. 35 5, ... id. 

in attempt to steal property he is carrying, 

XVL 366. ... ... ... id. 

in attempt wrongfully to coniine a person, 

XVI. 357, •• ,,, id. 

on provocation, XVL 358, ... 213 

See— Private Defence. Fmishment. 

ASSEMBLY 

when it is unlawful,” VIII. 141, ... ... 87 

joining or continuing in assembly of live or more persons, 

&c. after notice to disperse, VIII. 161 and 
Explan. ... ... ... 89 

^•^Unlawful Ammbly. 

ASSESSOR 

assisting Court of Justice is a public servant,” II. 21, 12 

personation of an, XL 229, ... ... 144 


ASSOCIATION 

whether incorporated or not, is included in the word 

“ person,” II, 11, ... ... ... n 


ATMOSPHERE 

making it injurious to health, XIV. 278, ... ... 183 

ATTEMPT 

to wage war against the Queen, VI. 121, ... 78 

ally of the Queen, VI. 125, ... 82 

to restrain or overawe Governor-General, Member of 

Council, Sms. VI. 124, ... ... id. 

to rescue prisoner of state eft war, VI. 130, ... 84 

to commit murder^ XVL 307, ... ... 194 

Culpable Homicide^ XVI. 308, ... ... 195 

XVL 809,... ... ... id. 

to commit an offence not otherwise expressly provided 

for XXIII. 511, ... ... ...306,195 


See— ^eiiefa%, under the heade of ike various offences. 
AUTHORITY 

forging for receipt or transfer of valuable securities, 

&c., interest, ficcA goods, &c., XVIII. 467,... 276 

BAPTISM W 

forging register of, XVin. 466, ... 

See — Forgery. 

BELIEVE 

reason to believe/’ meaning of the tern, II. 26, 
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BENEFIT 

what the word does not mean in certain cases, IV, 92, 
Explau, 

BIGAMY 

See— 

BIBTH 

concealment of, of child, XYI. 318, 
forging register of, XVIII. 466, 

See — Miscarriage, 

BREACH OF TRUST, CRIMINAL 
definition of the offence, XVIL 405, 
simple, how punishable, XVII. 406, 
by carrier, clerk or servant, how punishable, XVII. 407, 
408, ••• ••• ••• 

public servant, XVII. 409, 
banker, merchant, or agent, ib. 

See — Th^t, 

BREAKING OPEN 

a closed receptacle containing property, &c., XVII* 461, 
if receptacle was entrusted to offender’s care, XVII. 
462, ... ••• 

See — Criminal Trespass, 

BRIBE 

public servant taking, IX. 161 and Explan, 
person expecting to be a public servant taking, ih, 
taking, for corruptly influencing public servant, IX. 162, 
for personally influencing him, IX. 163, 
public officer abetting the taking of a, IX. 162, 1 63, 164, 
obtaining a valuable thing without consi- 
deration, &c., IX. 165, ••• 

Offer of a bribe, V. 109, 116, 

See — Gratification, Fuhlic Servant, 

BRIDGE 

injuring a public, so as to make it impassable or less 
safe, XVIL 43 1, ... 

See — Mischief, 

BRITISH INDIA 

what the words denote, II. 15, ... ... 

BRITISH SUBJECT 
meaning of the term, 
juri8dictioiA)ver, . . . 
crimes committed by, out of India, 

BUFFALO 

killing, poisoning, maiming, or rendering useless, XVII. 
429, 

^GC-^Mischief, 

BUILDING 

negligence in repairing or pulling down, XIV. 288, 
BULL 

killing, poisoning, maiming, or rendering useless, XVII, 
429 

•». ••• *•« ••• 

Mischief. 
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BUOY 

destroying or removing, &c., XVII. 433,... ... 260-1 

exhibiting a false one, XIV. 281, ... ... 165 

See” Mischiefs 
BUKIAL 

fo.'ging register of, XVIII. 466, ... ... ... 275 

BUlUAL PLACE 

trespassing on, with intent to insult, &c., XV. 297, ... 177 

offering indignity to human corpse, ... ... ib. 

CALENPAB 

British, “year” or “ month” is calculated according to, 

11.49, ... ... ... ... 19 

CAMEL 

killing, poisoning, maiming, or rendering useless a, XVII. 

429, ... ... ... ... 260 

See — Mischief, 

CAPACITY 

false measure of XIII. 265-267, ... ... 157 

See — Measure, 

CAUE 

and attention essential to, “good faith,” II. 52, ... 19 

CABRIER 

criminal breach of trust by, XVII. 407, ... ... 244 


«3ERTIEICATE 

issuing or signing a false, XL 197, ... ... 124 

using as true, one which is false in a material point, XT. 

198, ... ... ... ... ih. 

CHEATING 


definition of the offence, XVII. 415, ... ...249-50 

pretence may be of a future fact, ... 251 

made during a contract, ...251-53 

need not be in words, ... 253 

must be the cause of the act done, ... ... ib, 

fraudulent, ... ... 254-5 

simple, punishment for, XVII. 417, ... ... 250 

punishment for, if offender knew he was likely to cause 
loss to one whose interest he was bound to 

protect, XVII. 418 ... 255 

cheating and thereby inducing delivery of 
property, XVII. 420, ... ... 256 

CHEATING BY PERSONATION ^ t 

what constitutes the offence of, XVII, 416, ... 250 

punishment for, XVII. 419, ... 256 


CHILD 

under seven years of age cannot commit an offence, IV. 82, 42 

nor above 7 and under 12, if not of sufficiently matured 

understanding, IV. 83, ... ... ib, 

under 12, cannot “consent,” IV. 90, ... ... 50 

under 12, act done for benefit of, with consent of guar- 
dian, when no offence, IV. 89, ... 49 

right of private defence against act of, IV. 98, ... 57 
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CHILD- continued. 

act done before birfcli of, t 6 prevent its being born alive, 

XVI. 815, ... 19 3 

causing death of, in mother’s womb, XVI. 31(5, ... i5, 

exposing and abandoning child under twelve years of, 

XVL 317, ... ... ... i/j. 

concealment of birth of, XVI, 318, ... ... 199 

See — Jbduction. Miscarriage. 

CIVIL WAR 

effect of upon laws, ... ^ ... 31 

CLAIM 

making a fraudulent, to property to which one is not en- 
titled, XL 20 /, ... ... ... 127 

false claim in a Court of Justice, XI. 209,.. ... 131 


CLERK 

possession of, is possession of master, 11. 27 and Explan., 15,2 2G 
theft by, of master’s property, XVil. 381, .. ... 230 

criminal breach of trust by, XVII. 4*08, ... ... 2^5 

COHABITATION 

caused by a man deceitfully making woman believe she 

is married to him, XX. 493, ... 237 

Marriage. 

COIN 

what it is, XII. 230, ... ... ... 145 

Queen’s, what it is, z A ... ... ^ ib. 

cowries are not, ib, lUustr. {a). ... ... ib. 

unstamped copper is not, ib. {b). ... ... ib. 

medals are not, (r) ... ... ... 145 

Company’s rupees are, li. ... ... ib. 

counterfeiting, XII. 231 and Explan. ... ... ib. 

may be by making a genuine coin look like a 

different coin, ib. ... ... ib. 


the Queen’s XII. 232, ... ... 146 

making, kc. or selling, kc. any instrument for counter- 
feiting, XIL 233, ... ... ib. 

for counterfeiting Queen’s, XII. 234, ... 147 

possessing instrument or material for counterfeiting, XII. 

236, ... • ... ... ib, 

if coins to be counterfeited are Queen’s, ib. ib. 
abetting in India the counterfeiting out of India of 

Queen’s, XII. 236, ... ... 148 

importing or exporting counterfeit, XII. 237, ... ib. 

if of Queen’s, XIT. 238,... ib. 

delivery to another of counterfeit of which possession was 
obtained with the knowledge of its being coun- 
terfeit, XII. 239, ... ... ... ib. 

if of Queen’s, XII. 240, 149 

delivery to another of counterfeit, not known to be coun- 
terfeit when it was first possessed, XII. 241, ... ib, 
possessing counterfeit, knowing it to be so when tet 

possessed, XII. 242, ... Us ... ib. 
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COIN — continued, 

if of Queen’s XIL 2l3, ... 149 

person employed in a Mint, causing coin to be of wrong 

weight, XII. 244, ... ... 151 

com^sition, ih. ... ... ... ib. 

taking coining instrument away from a Mint, XII. 245, ib, 

diminishing weight of, fraudulently, XII. 246, ... ib, 

if of Queen’s, XII. 244, ib. 

altering composition of, XII. 246, ... ... ib, 

if of Queen’s, XII. 247, ib. 
altering appearance oi, XII. 248, ... ... ib, 

if Queen’s, XII. 249, 152 

delivery to another of, possessed with knowledge that it 

is altered, XII. 250, ... ... ib, 

if Queen’s, XII. 251. ib. 

possession of altered, possessed with knowledge of alter- 
ation, XII. 262, ... ... ... 153 

diminished in weight, t6., ... ... ib. 

if Queen’s, XII. 253, i^. 

delivery of as genuine, which when first possessed was 

not known to be altered, kc. XII. 254, ... ib. 

See — Government Stamp. 

COLLECTOR 

may be a Judge” within the meaning of the Code, IT. 

19 Illmtr, (a), ... ... ... 12 

commissioned officer 

every, Naval or Military in the Queen’s service is a ** pub- 
lic servant,” 11. 21,... ... ... 13 

committing 

for trial or to confinement, wilfully contrary to law, XI. 

220, ... ... ••• ... 140 

commutation of sentence 

in case of sentence of death, HI. 54, ... ... 20 

in case of transportation for life. III. 55, ... ih. 

COMPANY 

whether incorporated or not, is included in the word 

“Person,” 11. 11,... ... ... 11 

COMPOUNDING AN OFFENCE 

taking gift for, XI. 213, ... ... ... 134 

making gift to induce one to compound, XI. 214, 135 

when it may be done, XL 214. Except,... ... ib, 

assault with intent to commit murder cannot be coxa'- 

poaaded, ib. Illuat. (a) ... ... ib. 

bigamy cannot, ib. (c).., ... 136 

simple assault may be compounded, ib, {b)„. ... ib. 

adaltery with married woman 

may be, ib, (d) ... ib, 

COMPULSION 

acts done under, when no offence, IV. 94 and Explana. 54 
CONCEALING 

design to commit offence punishable with death or trans- 

■t* portation for life, if offence committed, V. 1 18, 75 
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CONC E ALIN G — continued, 

if offence not committed, 

design to commit offence punishable with imprisonment, 
if offence committed, Y. 120, 
if offence not committed, i6. 

by a public servant, of an offence which it is his duty to 
prevent, V. 119, 

design to wage War against the Queen, VI. 123, 
escaped prisoner of State or War, VI. 130, ... 
deserter, VII. 136, 137... 


Page. 

75 

76 

77 

76 
82 
84 
85, 86 


evidence of commission of offence, XL 201 — 204, ...125-126 

property to avoid seizure, &c. XI. 206,... ... 127 

offender to screen him from punishment, XI. 212, 

no offence if offender is husband or 
wife of concealer, id. Except., 
offence, accepting gratification for, XI. 213,... 

giving gratification for, XI. 214, ... 
offender who has escaped from custody, or whose appre- 
hension has been ordered, XI. 216, ...137, 138 

no offence, if offender is husband or wife 

of concealer, XI. 216, Except 

the birth by disposing of dead body, &c, XVI. 


133 

id. 

134 

135 


138 


person whoTias been abducted or kidnapped, XVI. 368, 
CONFESSION 

causing 7mrt for purpose of extorting, XV 1. 330, 


199 

216 

203 


...203, 204 


grievom hurty XVI. 331, 

CONFINEMENT 

of a person who has been kidnapped or abducted, XVI, 

368, ... ... 

See — Escape. Wrongful Confinement. 

CONSENT 

what amounts to, IV. 90, 

cannot be given by child under 12 years of age, when, 

IV, 90, ... 

or a person of unsound mind, id. ... 
or intoxicated, 

suffering death dy consent ^ meaning of the term, XVI. 300, 

Except. 5, 

CONSPIRACY 

for the doing of a thing, when an abetment, V. 107, 108, 
and Explans ••• 

CONTEMPT 

of the lawful authority of public servants in prevent- 
ing service or affixing of summons, &c., X. 173, 
in absconding to avoid service of summons, &c., X. 

172, ... ••• ,,, ... ,,, 

non-attendance in obedience to order, X. 174, 
omitting to produce a document, X. 175, ...104, 105 

give notice or information to public servant, 

X. 176, 106 


216 


50 

id. 

id, 

id. 

1S6 


67-69 


103 

102 

104 
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giving false information to public servant, X. 177, ... 106 

if in order to make him use his power to the injury 

of another, X, 182, ... ... ... 108 

refusing to be sworn, X. 178, ... ... ... 107 

answer question, X. 179, ... ...107, 108 

sign a statement, X. 180, ... ... 108 

making a false statement on oath, X. 181, ... ib. 

resisting the taking of property by lawful authori- 
ty, X. 183, .. 108 

obstructing sale of property by lawful authority, 

X. 184*, ... ... ... ... 110 

illegal purchase or bid for property offered for sale 

by lawful authority of public servant, X. 185, 111 

obstructing public servant in discharge of duty, 

X. 186, ... ... ... ... ib. 

omitting to assist public servant^ K. 1 8 7, ... ..,111-112 

disobeying order duly promulgated, X. 188,... ... 113 

the disobedience must produce or be likely 

to produce harm, Explan., ...113-116 

threat of injury to public servant, X. 189, ... 1 •t' 

to restrain a person from appIj|H|pr pro- 
tection to a public servant, XBBo, ... Up. 
insulting or interrupting public servant during a judi- 
cial proceeding, XL 228, ... ... 143 

See — Fuhlic Servant. 


CONTRACT 

when a voluntary is binding, ... ... ... 283 

when required to be in writing in order to sustain indict- 
ment, ... ... ... ... ... 286 

what the writing must contain, ... ... ib. 

CONVENIENCE 

public, XIV. ... ... ... lo7 

See — Nuieance. 

CONVEESION 

fraudulent, XVII. 403, 404, 405,.., 238-241 


See — ‘Breach qf Trmt. Mimppropriation. 

CONVICTION 

previous, its effect in increasing punishment, III. 75, ... 92 

CORPSE 

offering indignity to human corpse, XV. 297,.. 177 

COUNTERFEIT 

meaning of the word, II. 28, ... ... 15 

in order to constitute a, the imitation need not he exact, ib. 

Explan, ... ... ... ... 15 

^ee — Coin. Forgery. Government Stamp. 

COURT OF JUSTICE 

meaning of the term, II. 20, ... ... ... 119 

Punchayet may be a, ib*ib.Z lUustr. ... ... ib. 

what o&cers of a, are “ public servants,’* II. 21, ... IS 


j^sconding to avoid summons, &c. to attend a, X, 172, 102 
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COURT OF JUSTICE— 

preventing service, &c., of summons, &c., to attend a, 

X. 173 , ••• ••• 103 

neglecting to attend when ordered, X. 174, ... ,,, 104 

not producing document in a, when ordered, X. 176, 104-105 
neglect to aid public servant in executing process of a, 

X. 187, ... ... ... ... 111-112 

interrupting proceedings of, XI. 228, ... ... 143 

forging a record or proceeding of a, XVIII. 466, ... 275 

See — Contempt. Defamation. 

COVENANTED SERVANT 

is a “ public servant,” II. 21, ... ... 12 

COW 

killing, poisoning, maiming or rendering useless, XVII. 

429, ... ... ... ... ... 260 

See — Mischief. 

CRIMINAL BREAK OF CONTRACT OF SERVICE. ..282-87 
See*—*- Semjice 

CRIMINAL BREACH OF TRUST 241 

See — Breach of Tt'ust. Trust. 

CRIMINAL FORCE 

definition of the term, XVI. 349, 35o, ... ... 208-9 

threat of amounts to an Assault^ when, XVI. 351, ... 210-11 

punishment for using, XVI. 352,... ... 211 

when used towards public servant, &c., 

XVI. 863,^ ... ... ... 212 

when used to a woman with intent, &c., 

XVI. 354, ib. 

when used to any person with intent to dis- 
honor, XVL 355, ... ... ... ib. 

when used in attempt to steal property 
carried by the person against whom it is 
used, XVI. 856, ... ... ... ib, 

when used in attempt wrongfully to confine a 
person, XVI. 857, ... ... ... ib. 

using on provocation, XVI. 358, ... ... 213 

CRIMINAL INTIMIDATION ... 303 

See — Intimidation. • 

CRIMINAL TRESPASS 

definition of the offence, XVII. 441, ... ... 262 

how punishable, XVII. 447, — ... ... 266 

“ house-trespass” — what constitutes, XVII. 442, and 

Except., ... ... .«• ... 264 

how punishable, if simple, XVII. 448, ... 266 

if in order to commit an offence pun- 
ishable with death, XVII. 449, ... ib, 

^ if in order to commit an offence 
^ punishable with transporation for 

Ufe, XVII. 450, ... 267 

if to commit an offence punishable 
with imprisonment, XVII. 45 J , ... ib. 
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CRIMINAL TRESPASS— 

if with preparation for causing hurt, 

&c. or restraint, &c. XVII. 452, ... 267 

lurking house* trespass,” what constitutes, XVIl. 443, 264 

“ house-breaking,” what constitutes, XVIL 443, and Ex- 
plan. ... ... ... ... 264-6 

‘‘lurking house-trespass,” or “ house-breaking,” how 

punishable if simple, XVIL 453, ... ... 267 

if in order to commit another offence, punish- 
able with imprisonment, &c. XVIL 454, ... 

if with preparation to cause hurt, &c. or re- 
straint, &c. XVIL 455, ... ... ... 268 

if grievous hui*t, is caused &c. while committing, 

XVIL 459, 269 

“lurking house-trespass by night” what constitutes, 

XVIL 444, 264 

“house-breaking by night” what constitutes, XVIL 

446, ... ... ... 266 

“ lurking housertrespass by night” and “ house-breaking 
by night” how punishable, if simple, XVIL 456, ... 268 

if in order to commit an offence punishable 
with imprisonment, XVII. 457, ... ih. 

if with preparations to cause hurt or re- 
straint, &c. XVIL 458, ... ... ih, 

grievous hurt or death caused by one of several persons 
while committing, XVIL 460, ... ... ... 269 

breaking open closed receptacle containing, &c. property, 

XVIL 461, ih, 

if receptacle was entrusted to custody of 

offender, XVIL 462, ... ... ih. 

See— Private Defence. 

CULPABLE HOMICIDE 

what is, XVI. 299, and Explans. ... ... ...179-185 

when it is murder, XVL 300, and Excepts, and Proves. 

and Explans, ... ... ...185-91 

when not murder, 

when committed under Provocation ^ XVL 800, 

Except. 1, and Provos. and Explans. ... 187-90 

when committed du exceeding the right of •private 
defence^ XVL 300, Except. 2, ... ... 190 

by public servant exceeding his powers 

but in good faith, XVL 300, Ex- 
cept. 3, f ... ... ... 

in sudden fight and passion, XVL 300, 

Except. 4, and Explan., ... ... 191 

when person above 18 years of age voluntarily suffers 
death, XVL 300, Except. 6, ... ••• ... ib, 

when the death caused is that of another t^ the person 

whose death was intended, XVL 30 1, ^ ... 191-3 

punishment for, when it amomU to murder, XVL 802... 193 

and is committed by a life-convict, 

XVL 303, ih. 
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CULPABLE lLOUlClDE--mitinued. 

when it does not amount to murder^ XVI. 304, 193 
attempt to commit,’ XVL 307, 308, ...194, 195 

when hurt is caused to any one, ... ib, 

time within which death must ensue, ... 194 

^xoq{ oi corpus delicti, ... ... ... ib» 

CUSTODY 

%^Q--Apprehen8ion^ Escape. Harbouring. 

CUTTING 

causing by, XVI. 324, ... ... ... 201 

grievous hurthyt^Nl. *6%^, ... ... 203*2 

DACOITY 

what constitutes the offence of, XVII. 391..,. ... 236 

punishment for simple, XVII. 395, ... ... 237 

if accompanied by murder, XVII. 396, ib, 
if grievous hurt is caused, or if death or 
grievous hurt is attempted to bo 

caused, XVIl. 397, ib. 

# if offender armed with deadly weapon, 

XVII. 393, ... 

making preparation for, how punishable, XVIL 399, ... ib, 

belonging to a gang of dacoits, how punishable, XVII. 

400, ... ... ... 237-8 

w^andering thieves how punishable, 

XVI1.401, 238 

assembling for purpose of committing, XVII. 402, ... ib, 

^t^—liobberij. Theft. 

DEATH 

what the word denotes, II. 46, ... ... ... 19 

See^OJence, Private If ef mice, 

DECEASED 

misapflMppriating moveable property belonging to estate 

oCxVlI 404, ... ... ... ... 240 

See — Misapprop rial ion . 

DECENCY 

pubUc, XIV. 157 

See — Nuisance, Obscenitg. 


DECLARATION 

before a public servant, when an “ oath,** II. 5 1, ... 19 

making a false, which is receivable in evidence, XI. 199, 126 

using a false, knowing it to be false, XL 200, ... 125 

See — False Evidence. 

DECREE ♦ 

suffering a decree for a sum not due, XI. 208, ... 128-31 

obtaining a decree for a sum not due, XI. 210, ,,,131-134 

DEED 

fraudulent, XL 206, XVIL 421, 423, 127, 256-57 

See — Fraudulent Dispositions of Froperty. 

Signing or becoming party to a, with false statement of 

consideration, XVII. 423, ... ••• ... 257 


or with false statement as to persons for 
whose benefit it is to operate, ib. ... 258 
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DEFAMATION 

what constitutes the offence, XXI. 499, and Explans.... 291-296 
nothing? amounts to, if true and if it is for the public good 
that it should be published, XXI. 499, Except. 1, 296 

if said, &c. hand fide of public conduct of public 

servant, XXL ih. Except. 2, ... ... ih. 

any person touching a public 

question, XXL ih. Except. 3, 298 

if it is a true report of proceedings of Court of 
Justice, XXI. U). Except. 4, ... ih. 

if said, &c. honStfide respecting the merits of any 
case decided by a Court of Justice, XXL ib. 

. Except. 6, ... ... ... ... 299 

or regarding the merits of a public per- 
formance, XXL Except. 6, ... ... 300 

if it be a censure passed bond fide by one having 
lawful authority, XXL Except. 7, ... 301 

if it be an accusation preferred hand fide to a duly 
authorised person, XXL ib. Except. 8, ... %b. 

if said by a person in giving directions for ifae 
management of his concerns, or for the public 
good, XXL iA Except. 9, ... ... ib, 

if it is a caution bond fide given for benefit of the 
person to whom it is conveyed, or for the pub- 
lic good, XXL ib. Except. 10, ... ... 302 

punishment for simple, XXI. .500,... ... ... 303 

printing or engraving matter known to 

be defamatory, XXI .501, ... ib. 

selling printed or engraved substance 
having defamatory matter, XXL 
502, ... ... ... ib. 

DEFENCE 

See — PH’oate Defence. 

DEMURRER 

what objections must be taken by,... ... ... 314 

effect of, ... . . ... ... ib. 

DEPREDATION 

committing, on territories in aRiance or at peace with the 

Queen, VI. 126, 127, 82-3 

DESCRIPTION 

of documents and money... ... ... ... 319 

DESERTION 

abetting, of soldier or sailor, VII. 135, 137, ... ... 85-6 

harbouring de^er, VII. 136, ... ... ... 85 

concealing deserter on board Merchant Vessel, VII. 137, 86 

DETENTION 

of property, II. 23, ... ... ... ... 14 

DEVICE 

Soe-^Forgery Mark. 

DISFIGURATION 

permanent, of neck or face, is grievous hurt^ XVI. 320, ... 199 

DISHONESTLY 

definition of the word, II 24. 
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DISHONOR 

assault, or using criminal force, with intent to, XVI. 355, 212 

or to outrage modesty of a woman, XVI.SS^, 212 

DISLOCATION 

of bone is XIV. 320, ... 199 

See — Hurt, 

DISPOSITIONS OF PROPERTY * ..,127, 256 

See — Fraudulent Dispositions, 

DOCUMENT 

what the word denotes, II. 29, Explan. 1, ... ... 15 

public servant framing incorrect, punishment of, IX. 167, 99-101 
not producing or delivering up, punishment for, X. 175, 104-6 

destruction of, to prevent production in Court, &c., XI. 

204, ... ... ... ... ... 126 

fabricating as false evidence, XL 192, ... ...117-21 

issuing or signing a false certificate, XI. 197, ... 124 

> using as true, a certificate false in material point, XI. 198, 125 

“false document” what constitutes the making of a, 

XVIIL 464, ... 271 

alteration made in a, when it amounts to forgery, ib, ... 272 

“forged document,” what constitutes a, XVlll. 470, ... 276 

See — Cheating, Forgery. 

DRAINAGE 

obstmeting, by mischief, XVII. 432, ... 260 

See — Mischief. 

DRIVING 

rash or negligent, showing want of regard for human* 

Ufe, &c., XIV. 279, 163-5 

DRUGS 

adulteration of, XIV. 274, ... ... ... 161 

sale of adulterated, XIV. 275, ... ... ... ih. 

selling one drug for another, knowingly, XIV. 276, ... 162 

DRUNKENNESS 

when it makes an act or omission no offence, IV. 85, ... 47 

knowledge or intent of man in state of, IV. 86, ... 47-8 

' See — Annoyance. Intoxication. 

DUTY 

See — Fublic SertanL * 

EAR 

privation of the hearing of an, is grievous hurt^ XVI. 320, 199 

ELEPHANT 

killing, poisoning, maiming, or rendering useless an, 

XVII. 429 260 

^ee — Mischief. 

E^SCULATION 

is grievous hurt^ XVL 320, ... ... ..• 199 

ERASURE 

of mark on a Government stamp, showing it to have been 

used before, XII. 263, ... ... ... 156 

•^Government Stamp, 
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ESCAPE 

public servant allowing, of prisoner of State or War, VI. 

128, 129, ... ... ... ... ... 82-S 

aiding, of prisoner of State or War, VI. 130 and Explan. 84 
if he has escaped from custody, or his apprehension has 

been ordered, XI. 216, ... ... ... 137-S 

public servant intentionally suffering, of person accused, 

XI. 221, ... ... ... ... ... 140 

of person under sen- 
tence, XL 222, 140, 141 
negligently suffering, of person charged or 

convicted, XI. 223, ... ... 141 

making, or attempting to make, from lawful custody, XI. 

224, ... ... .. ... ... 

puiSishment to be in addition to that of 

original offence, ih. Explan. ... 142 

See—' Heturnfrom Transportation. 

EUROPEAN 

is to be sentenced to penal servitude, instead of to trans- 
portation, 111. B6, ... ... ... ... ^0 

EVIDENCE 

of an offence, causing it to disappear, XL 201, ...125, 126 

destroying documents, to prevent its being used as, XL 

204, i.126,127 

of waging war, ... ... ... ... 78 

of negligence, ••• ... ... ... 163 

of perjury, ... ... ... ... ••• 117 

where there are two conflicting depositions, ..- 119 

of subornation of perjury,... ... ... l‘^4 

of rape, ... ... ... ... ••• 218 

of fraud, ... ... ... ••• ...129-131 

ill cases of false charge,... ... ... ... 132 

of guilty knowledge in regard to coin, ... ... 150 

in case of adulteration, ... ... 162 

receiving stolen property, ...246,248 

of unlawful intention when necessary, ... ...53, 101, 187 

97,171,101,187 
... 192 

... 228 
... 241 

... 246 

... 247 


when unnecessary, 
of corpus delicti in case of homicide, 
of theft from possession of stolen property, ... 
of breach of trust, 

of theft on charge of receiving, ... 
of receipt on same charge. 


of intention to make a fraudulent' use, of a forged docu 
ment, ••• ... ... .*< 

variance between it and indictment, 

See — False. False Fvidence. 

EXCEPTIONS 

when they must be negatived in the indictment, 
EXECUTIVE GOVERNMENT 

denoted by the word “ Government’’ II. 17,... 
EXPLOSIVE SUBSTANCE 

negligence with respect to, XIV. 286, 


277 
. 309, 311 

♦ 

... 311 

11 

... 173 
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EXPLOSIVE IJJBSTK’b^Gl^-^^continued. ^ 

causing hurt hy use of, XVI. 324, ... 201 

grievom hurt, by use of, XVI. 326, ... ... 201-2 

using, to cause mischief, XVIL 436, ... ... 261 

to injure a decked vessel of more than 20 tons, 

XVIL 437, 438, ... ... . . 

EXPOSING 

aud abandoning a child under five years of age, XVI. 317, x08 j 
EXTORTION 

definition of the term, XVIL 383,.., ... ... 231 

causing for purposes of, XVI. 327, ... ... 2o2 

Awr^or the purposes of, XVI. 329, ... 203 

punishment for simple, XVIL 384, ... " ... 232 

attempt to commit by putting a person in 

fear of injury, XVIL 386, ... ... 232-3 

committing by putting person in fear of death 

or grievous hurt, XVIL 386,... ... 233 

attempt to commit by putting in fear of 
death or XVIL 387, ... ib, 

committing by putting in fear of accusation 

ofiffence, XVIL 388, ... ... ib. 

attempt to commit by putting in fear of 

accusation of offence, XV J 1. 3 8 9, ... ib, 

when it amounts td robbery, XVIT. 390, ... 234 

See — Robbery. 

EYE 

destroying an, is grievous hurt, XVI. 320,... ... 199 

FAITH 

See— Faith. 

FALSE 

entry, in book, &c., XL 192, ... ... ... 117 

information, furnishing to a public servant, X. 177, ... 105-7 

intending to cause him to use his power to 

injury of another, X. 182, ... ... 108 

respecting an offence which has been com- 
mitted, XLi203, ... ... 126 

statement on oath to public servant, X. 181, ... 108 

in any declaration receivable in evidence, XI. 

199, ... ... ... ••• 125 

using such declaration as true, XL 200, ... ib. 

certificate, giving, XL 197, ... ... ... ^24 

in material point, using a true, XL 198, ... 125 

“ document,” XVII I. 464, ... ... 271-4 

See — False Evidence. Forgery. 

FALSE EVIDENCE 

who is said to give^ XL 191, and Explans., ... 117 

may be done either verbally or in writing, ib.„ ib. 

who is said to fabricate, XL 192, ... ... 117-18 

punishment for giving or fabricating in judicial proceed- 
ing, XL 193, ... ... ... ^ 121-3 

im any other case, ... ... ... 122 


1 
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FALSE EVn)ENCE-~co«^i»tt^ef. 

intending to pi*ocure conviction of capital of- 
fence, XI. 194, ... ... 123 

if innocent party thereby executed, ib. ib, 
intending to procure conviction of offence pun- 
ishable with transportation or imprisonment, 

XL 195, ... ... ... 

punishment for using evidence known to be false, XL 

196,... ... ... ... 124 

for sigJiing a false certificate, XL 197, ... 124, 125 

for using as true a certificate!^ false in material 
point, XI 198, ... ... 135 

* making false statement in declaration, which 

is by law receivable in evidence, XL 199, t^. 

using such declaration as true, XL 200 , ... ib. 

FEELINGS 

wounding religious, &c., XV. 295-298, ... ... 177-9 

FIGHTING 

when it constitutes an “ aifray’* VIIL 159, ... 9*3 

punishment for, Vill. 160, ...^ ... id. 

culpable homicide committed in sudden fight, where it 
does not amount to murder y XVI. 300, 

Except. 4, Explan. ^... ... 191 

FINDER 

of lost property when punishable as misappropriating it, 

XVII. 403, Explan. 2 , ... ... 238, 240 

FINE 

amount of when unlimited. III. 63, ... ... 24 

imprisonment in default of payment of. III. 64, ... ib. 

limit to term of, where offence itself pun- 
ishable with imprisonment, III. 65, ... ih. 

may be of what kind, HI. 66 , 25 

limit in term of, if offence is punishable with 

fine only, HI. 67, ... ... 25 

terminates on payment of fine or of propor- 
tional part, ill. 6 &, 69, ... 

within what time may be levied, HI. 70, ... ... 26 

may be levied from a state of deceased offender, ih. ib. 

See — JPmiahmeni, 

FIRE 

negligence, &c., as to, XIV. 285, . . ... 172 

any combustible matter, ib. ... ib. 

using, to cause mischief, XVII. 435, 436,... ... 261 

to injure a decked vess^ of more than 20 tons, 

XVII. 488, ... ... 262 

See — Explosive Substance. MUchirf. 

POOD 

adulteration of, XrV. 272 , ... ... ... 160 

selling, be. adulterated, XIV. 273, ... ih 

noxious and unfit, ti. ... ... H. 
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FORCE 

acts done under compulsion when no offence, IV. 94, and 
Explanai, ... ... ... 54-6 

who is said to use, XVT. 349,... ... ... 208 

Criminal Force. Unlawful Ammlly. 

FORCED LABOR 

Exacting, XVI. 374, ... ... ... 218 

FOREIGN CONQUEST 

effect of upon laws, ... ... 81 

FOREIGN GOVERNMENT 

how far its orders justify, ... ... ... 38-7 

FORFEITURE 

sentence of, renders offender incapable of acquiring pro- 
perty, III. 61,... ... ... ... 22 

adjudged by court in certain cases. III 62,,.. ... 28 

of property, for waging war against Government, VI. 

121, 122, ... ... ... ... 78-82 

used in, or acquired by, committing de- 

predation on a power in alliance with Go- 
vernment, &c., VI. 126, 127, ... 82-3 

fraudulmtly removing, 8cc. property to avoid, XI. 206,... 127 

* receiving or claiming property to avoid, 

XJ. 207,... ... ... 127-8 

public servant disobeying the law, to screen property 
from, XI. 217, ... ... 188 

framing incorrect record, &c. to do so, 

XL 218,... ... ... 139 

FORGEP DOCUMENT 

what constitutes a, XVIII. 464,... ... ... 271-4 

See — Forgery, 

FORGERY 

definition of the offence, XVIIL 468-464,... ... 270-44 

punishment for, if sin^e, XVIIL 465, ... ... 274 

* of a record, ac , of a Court of Justice, XVIII.. 

466, ... ... ... 275 

of register of birth, baptism, marriage, or 
burial, XVIJI. 4^.. ... ... 1^. 

of a will or valuable security, XVIII. 467, ... 
of authority to receive money or transfer, &c., ib, ib. 

if for the purpose of cheating, XVIIL 468, ... ib. 

harming anv one’s repu^ 

tation, XVIIL 469,... ib. 

using forged document, XVIIL 471, ... ••• ^76 

making or possessing a counterfeit plate or seal with 
intent, &c. XVIII. 472-473, ... ... i6- 

having possession of a forged document, XVIIL 474, ... ib. 
counterfeiting a device or mai*k for authenticating docu- 
ments, XVIIL 475-476. ... ... ... 277-8 

having possession of material with such mark, ib. ... ib. 

destroying, &c. or cancelling, &c. a will, XVIIL 477, ... 278 

a valuable security, ib... ib. 

, authority to ado]^, tS... ib. 
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FOEM® Page. 

See — Indictment, 

FEACTUEE 

of bone, &c. is grievom hurt^ XVI. 320, ... ... 199 

See— £r«r^. 

FEAUB 

what amount of, vitiates a transfer of property, ...128-131 
mere preference does not amount to, ... ... 130 

unless in ease of insolvency, ... ... ... 257 

FEAUBULENT 

transfer, &c. of property to prevent seizure, XI. 206, ... 127 

claim to property to prevent seizure, XI 207, ... ib, 

suffering a decree for a sum not due, XI. 208,... ... 123 

taking a decree for a sum not due, XL 210, ... ... 131 


See — forfeiture, fraudulent Disposition of Property. 

FEAUBULENT BEEBS 

Fraudulent Dispositions of Property. 

FEAUBULENT BISPOSITIONS OF PROPEETY 

removal or concealment, &c., of property to defraud cre- 
ditors, XVII. 421, ... ... ... 256 

preventing a debt due to offender from being made Avail- 
able to creditors, XVII. 422, ... * ... ib. 

executing a deed with false statement of consideration, 

XVII. 423, ... ... ... ... 257 

or with false statement as to person for 

whose benefit it is to operate, ib,, ... ib. 
fraudulent concealment or removal of property generally, 

XVII. 424, ... ... ... ... 258 

assisting therein, lA, ..* ... ib. 

release of any claim or demand, ib. ... ib. 

making fraudulent claim to property to which one is not 
entitled, XL 207, 208, ... ... .... 127-8 

FRAUBULENTLY # 

ideaning of the word, IL 25,... ... ... * 15 

FUNERAL 

ceremonies, disturbing assembly for performance of, XV. 

297, ... ..*. c ... ... 177 

GAIN 

See — Wrongful Qain. , 

GESTURE 

making a, to wound religious feelings of another, XV. 298, 177-8 
when it may amount to an assault, XVI. 351, ... 210 

GOOB FAITH 

definition of, IL 62, ... ... ... 19 

nothing is in, which is done or believed without due care 

aud attention, xA, ** ... ... ... ib. 

GOVERNMENT 

what the word denotes, II. 17, ... ... 11 

See— Q wcca'# Government of India. Executive Government. 

GOVERNMENT OF INBIA 
what the words denote, IL 16, 


ib. 
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GOVERNMENT STAMP 

counterfeiting a, XII. 255, and Explan. ... ... 163-4 

possessing instrument or material used for counterfeiting 

a, XII. 256, ... ... ... ... 154 

making, or selling, 8tc. instrument for counterfeiting a, 

XII. 257, ... ... ... ... 

selling, &c. a counterfeit, XII. 258,* ... ... 

possessing a counterfeit, XII. 259, ... ... 155 

using as genuine one known to be counterfeit, XIT. 260, 
where a. has been used, effacing writing with intent to 

cause loss to (Government, Xll. 261, ... ... ib, 

removing a, from a writing, &c. with intent, &c. ib. ... ib, 

using one known to have been used before, with intent, 

&c., XII. 262,... ... ... ... i^, 

erasure of mark upon, denoting that it has been used 

before with intent, &c. Xil. 263, ... ... 156 

GOVERNOR-GENERAL 

assault on, with intent to compel or restrain exercise of 

any lawful power, VI. 124,... ... ... 82 

attempt to overawe or restrain by unlavvful assembly, ib, ib, 
GOVERNOR OF A PREslDENC Y 

assault on, with intent to compel or restrain exercise of 

lawful power, VI. 124, ... ... ... (B, 

attempt to oveiMwe by unlawful assembly, &c. ib., ... ib. 

GRATIFICATION 

meaning of the word, IX. 161, Explan., ... ... 95 

public servant taking a, improperly, IX. 161, and Explan. 96 

accepting, &c., corruptly influencing a public servant, 

IX. 162, ... ... ” ... ... 97 

for using personal influence with public servant, TX. 1 63, 97-8 

abetment by public servant of the 

taking or giving of a, IX. 164, 98 

public servant taking, &c., a thing without adequate con- 
sideration for it, IX. 165, ... . . ... 98-9 

accepting, &c. to screen offender, or abandon prosecution, 

XI. 213, ... ... ... 134 

giving, Sic. in consideration of screening oflender, &c. 

XL 214, ... ... ... ... 135 

GRIEVOUS HURT 

kidnapping a person in order to do him, XVL 367, ... 216 

See — Hurt. 

HARBOURING 

prisoner of State or War, who has escaped, VI. 130, ... 84 

a deserter, VII. 136, and Except., 139, ... ... 86 

offender to screen him from punishment, XI. 212, ... 133 

no offence, if offender is husband or wife of har- 

bourer, XL 212, Except., *... ... ib, 

offender who has been convicted, or whose apprehension 

has been ordered, XI. 216,... ... ...137, 133 

no offence if offender is husband or wife of har- 

bourer, XI. 216, Except,.,. ... ... 138 

Sec^PttWic Servant. 



Ixti INDEX. 

Fa«x. 

HEALTH 

Public, XIV. ... ... ... ... 157 

See --JtmoBphsre. Infection, Nuisance. 

HOMICIHE See— Culpable Homicide, 

HOUSE 

killing, poisoning, maiming, &c. a, XVll. 429, ••• 260 

See— ^ 

HOUSE-BREAKING 

what constitutes Jhe oflPence of, XVII. 445, and Explrtn. 26i-6 

how punished, if simple, XVII. 453, ... 267 

if in order to commit another offence pun- 
ishable with imprisonment, XVII. 454, ib. 
if with preparation to cause hurt or re- 
straint, &c. XVII. 455, .. 568 

accompanied by causing grievous hurt, &c. 

while committing it, XVII. 459.,... ib. 

See — Criminal Trespass. House-breaking by night. 
HOUSE-BBEAKING BY NIGHT 

what constitutes the offence of, XVIT. 446,... ... 266 

how punished, if simple, XVII. 456, ... ... 268 

if in order to commit another offence pun- 
ishable by imprisonment, 

XVII. 457,... ... ib. 

if with preparation to cause hurt or 

restraint, &c. XVII. 458,... ib. 

See — Criminal Trespass. House-breaking. 

HOUSE-TRESPASS 

what constitutes the offence of, XVII. 442 and Explan., 264 
how punished, if simple, XVII. 44 3, ... ... 266 

if in order to commit another offence pun- 
ishable with death, XVII. 449, ... ib. 

an offence punishable with 
transportation for life, &c. ^ 

XVII. 450,,.. ... m 

an offence punishable with 
imprisonment, &c. XVII. 

451, ... ... ib. 

with preparation for causing hurt, &c. or 

restraint, &c. XVil. 452, ... ib. 

See — Criminal Trespass, 

HURT 

who is said to cause it, XVI. 319, ... 199 

voluntarily causing, what is, XVI. 821, ... ... 200 

punishment for, XVI. ... 201 

by using dangerous weapons, &c. XVI. 324, ib, 

when done for extortion, or to force a person 
to do an illegal act, XVI. 827, ... 202 

or t<f extort confession, XVI. 830, ... 203 

or to obtain restoration of property, ib. ... ib. 

or to deter public servant from doing his 

duty, XVI. 382 ... 204 

when done on grave and sudden provo- 

tion, XVI. 334, ... ... 204-5 
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when caused by act showing want of regard 
for human life, XVL 337,... ... 2o5 

administering drug with ii^nt to cause, XVI. 328, ... 202 

grletoua^ what is, XVI. 320, ... ... ... 199 

voluntarily causing grievous, what is, XVIr 322, and 

Explan., ... ... ... ... ... 200 

punishment for, XVI. 325,... ... ... 201 

by dangerous weapons, &c., XVI. 326,,.. iB. 
while commiting dacoity or robbery, 

XVL 397, ... 237 

when done to extoi t property or to force 
to do an illegal act, XVI. 329, ... 203 

or to extort confession or to compel resto- 
ration of property, XVI. 331, ... 203-4 

to public servant to deter him from doing 

his duty, XVI. 333. ... ... 204 

when done lb provocation, &c., XVI. 

335, ... ... ... 205 

by an act showing want of regard for the 

safety of others, XVI. 338, ... 206 

HUSBAND 

may harbour or conceal wife offender, XL 212, Except., 

216, Except., ... ... ... ...133,138 

^tt—Aduliety. Marriage, Rape. 

IDIOT 
See — Insane, 

See --Forgery, 

ILLEGAL 

application and meaning of the word, II. 43, ... 18 

Sec — “ Omission y 

ILLICIT INTERCOURSE 

abduction of woman in order to force her to, XVI, 366,. 215-16 


IMPRISONMENT 

is rigorou^lJr simple. III. 53, ... 
rigorous appliecLto prisoner under sentence of transpor- 
tation, III. 68, ... * .*• ••• 

when it may be partly rigorous and partly simple, HI. 60 
in default of payment of fine, III. 64,, 65, 66, 

is in excess of all other imprisonment, w. ••• 
how limited, III. 67, 68, 69, ... 
solitary, when and to what extent, HI. 73, , . . 

^ee—Fine, Punishment, 

INDICTMENT 

must contain all matters essentialto enme,... 

^hen particular means must be stated, 

^sult of omission, ... 
when it may be amended, 
what defects are immaterial, ... 
charging an offen<^ different from t^t proved, 
what exceptions niKt be negatived in, 
joinder of offences in, 


20 

21 

ib, 

24-5 

24 

25 
28 


308 

809 

308 
310 

309 

310 

311 

312 
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INDICTMENT— 




joinder of defendants. 

... 

... 

313 

forms of for. 




Abetting, where principal ij^icted 




jointly 

... 


320 

without principal, 

... 


id. 

where the offence abetted has been 

corn- 


mitted, 

... 


id. 

where a different offence has been 

corn- 


mitted, 

» • • 


ib. 

Where no offence committed. 


321 

Affray, 



322 

Assault, 

« • • 

• • • 

326 

Assembly, unlawful, 

• • • 

• • • 

322 

Attempt to commit a crime, ... 

• • • 

• ft • 

330 

breaking open receptacle. 



329 

Cheating, ... 



32S 

Counterfeiting Coin, ..f 

• • • 


325 

Coin counterfeit, fraudulently delivering, 


• • • 

ib. 

passing off as genuine. 


• • • 

%b 

possessing, 



ib. 

Confinement, wrongful, 



326 

Criminal Breach of Trust, 



828 

Intimidation, 

» •• 

mmm 

330 

M isappropriation, . . . 


mmm 

327 

Culpable Homicide, 


m 9 m 

825 

Dacoity with Murder, 


• •• 

327 

Defamation, 



329 

Disobedience to order promulgated by Public Servant, . . . 

322 

„ Summons of... 

• •• 


ib. 

Extortion, 

• • « 

• • ft 

327 

Pabricating false Evidence, ... 

« • • 

ft • ft 

324t 

Palse Charge, ... 


• •• 

. ib. 

„ (Maim, 


ft • ft 

ib. 

„ Evidence, ... 


• •ft 

323 

„ „ using such as genuine, 



324 

,, Slatcment in a lleturn, ... 



323 

Eorged document, ... • 

• • • 

• ft ft 

829 

„ using as genuine, 


• ft ft 

ib. 

Eraudiilcnt Transfer, • 


• •• 

324. 

(Trievous Hurt, ... 


• ft* 

826 

Harbouring, 


• •• 

324 

Kidnapping, 


ft ft ft 

326 

Ijurking House-Trespass by night. 


ft ft ft 

329 

Miscarriage, 

• • • 

ftftft 

326 

Mischief to Cattle, 

• t • 

mmm 

829 

Murder, ... ... 

• 0m 


820 

Overawing Councillor, 

• mm 

ft ft ft 

321 

Public Servant concealing offence, 

• •• 

ftftft 

i^. 

„ accepting gratification, 

mmm 

mmm 

322 

Tlape, 


ft ft ft 

826 

Beceiving Stolen Property, ... 



328 

Rioting, 


m-mm 

322 
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INDICTMENT— 

Bobbery in a Highway, ... ... 327 

Seducing Soldier from allegiance, 321 

Theft by a Sen||L ... ... ... ... 326 

"Waging war, .JUp «•. ... ... 321 

INDORSEMENT ^ 

on a bill of Exchange is a “ document,** II. 29. Explan. 

Illuatr.,... ... ... ... ... 16 

is a “ valuable security,*’ II. 80, Illmtr. ... ib. 
INFECTION 

negligent act likely to spread. XTV. 269, ... ... 169 

act likely to spread, X^. 270, ... ... ]60 

disobeying Quarantine rules, X'VX 271, ... ... ib. 

INFLUENCE 95 

See — Bribe, Gratification, Public Servant. 

INFORMATION 

omission to give, to public servant, X. 176,,., ... 106 

giving false, to public servant, X. 1 77, ... ... i^. 

with intent to cause a public servant to 

use his power to injury of another, X. 182, 108 

See — Jgent, Contemjgt, Public Servant. Unlawful Assembly, 


INJURY 

what the word denotes, II. 44, ... ... ... 19 

INSANE 

man, act of, no offence, IV. 84,... ... ... 44 

act d(4P for benefit of, when no offence, IV. 89, 91, 22, 49-51 
cannot ” consent,** IV. 90, ... ... ... 60 

right of private defence against act of, I V. 98, ... 67 

causing an, to execute or alter a document, is forgery, 

XVIII. 464, 273 

See — Forgery, 

INSANITY 

what amounts to in law, ... ... ... 44-47 

effect of plea of, . . ... ... ••• 47 

brought on by drunkenness, ... ... ••• 43 

INSTIGATE 

meaning of the word, V. r07. Explan, 1, ... ••• 67 


INSUBORDINATION 

abetting act of in. Soldier or Sailor, VIL 138-139, 
INSULT 

provoking breach of the peace by, XX 11. 504, 
to public servants, &c. ^^t-^Contempt, 
to modesty of a woman, using word or gesture, &c. for 
the purpose of, XXII. 509, ... 

See — Intimidation . 


86 

304 

305 


INTENTION 

to injure implied, where recklessness shown,... 
when unlawful, must be proved ... 

may be inferred, ... 

to make fraudulent use of forged document, ... 
to cause false belief by a trade-mark, ... 

to defraud may be stated generally, ... 


75 


58,101,187 
101,187 
... 277 


279 


319 
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INTEHBUPTION 

to public servant in a judicial proceeding, XL 228, ... 148 

See— ContempL 

INUNDATION ^ 

causing by mischief, with damage to,^ See. XYII. 

432> * .. W 260 

^et'^Mischief. 

INTIMIDATION 

act done under which no offence, IV. 94, and Explan., 54 
“ criminal,” what constitutes the offence of, XXII. 603, SO 3 
punishment for, if simple, XXII. 606, ... 804 

if threat be of grievous hurt or 
d^Rith, &c., 26 . ••• ••• 

if committed by anonymous com- 
munication, XXI 1. 607, ... ib, 

inducing &c. a person to do an act by making him believe 
he will incur the divine displeasure if he does not, 

XXII. 608, 805 

See— 

INTOXICATION 

when it prevents act or omission from being an offence, 

IV. 86 , 86 , 47-8 

must be involuntary to have that effect, ib, 48 
presumption of knowledge or intent against man in 

state of, IV. 86 , ... ... ... ^ ... ib. 

person labouring under, cannot “consent,” IV. PR ... 50 

right of private defence against person labouring under, 

IV. 98. 67 

causing a person to execute or alter a document while in 

a state of, is forgery, XVIIl. 464, ... ... 273 

causing annoyance while in a state of, XXII. 610, ... 806 

See — Forgery, 

IBRIGATION 

injuring, XXII. 480, ... ... ••• 2.60 

See— 

JOINDER 

of defendants, ••• ... ••• 818 

of offences, ... ... ••• ... ••• 312 

JUDGE 

meaning of the word, 11. 19, ... ... ... 12 

every, is a “ public servant,” 11 . 21 , 18 

$et of, when no offence, IV. 77« ••• ••• ••• 29 

JUDGMENT 

may be given that it is doubtful of which of several 
offences a person is guilty. III. 72, ... ••• 27 

JUDICIAL PROCEEDING 

explanation of the term, XI. 193, and Explans., ... 121-8 
false evidence in, XL 191-195, •.* ... ...117-128 

public servant making order &c. contrary to law in, XI. 

219, ... ... ... 189 

insulting or int^rupting public servant, in any stage of 

XI. 22 s,... ... ... ^ ... 148-4 



IKDKI. 


hxi 

JURISDICTION 


Page. 

over offences committed beyond British India, 

• •• 

2-8 

Admiralty, 

• •• 

5 

cases where there is none, 

• • a 

8 

over British Subjects, 


316 

who are such, 


5 

in Mofussil Courts is local, ... 


316 

in case of abettors, or receivers. 


ib. 

over offences committed on the boundaries of two districts. 


or partly in one and partly in another, ... 

• •• 

ih. 

where offence committed on a journey. 

• •• 

lb. 

over escaped, or returned convicts. 

• • • 

ib. 

pleas to the, 

• •• 

815 

judgment upon such, 

• •• 

ib. 

none over Acts of State, 

• • • 

31-34 

JURYMA’N 



is a “ public servant,** IL 21,..4 


13 

personation of a, XL 229, 


144 

JUSTICE 



public offences against, XL 191-229, 

117-144 

KIDNAPPING 



is of two kinds, XVL 359, 

• •• 

213 

from British India, 360, 

• •• 

ib. 

from lawful guardianship, 361, and Explan., 

V •« 

214 

where there is a bond fide belief in 

the right 


to the custody of a child, XVI. 361, 


Except., 


a. 

when it is abduction^ XVI. 362, 

• • • 

215 

punishment for, in ordinary cases, XVI. 363, 


ib. 

where person is kidnapped to be murdered. 


XVI. 364. ... 

••• 

ib. 

to be wrongfully confined, XVL 365,.., 

ib. 

where a woman is kidnapped that she may 


be compelled to marry, &c., XVI. 366,... 

%h. 

where in order subject person to 

grievous 


hurt, slavery, &c. XVL 367, 

••• 

216 

concealing 01 * confining kidnapped person, XVI, 868,,., 

ib. 

kidntipping child to steal from its person, XVI, 

369, ... 

ib. 

buying or selling &c. a slave, XVI. SfO, 371, 

• 4* 

216-7 

LABOR 



See — 'Forced labor. 



LANDLORD 



liability of, for nuisances on land, 

168-170 

LAND-MARK 



destroying or removing one, fixed by public 

servant, 


XViL 434, ... 


261 

diminishing usefulness of one, fixed by public servant, e5. 

£5. 

See— 



LAW 



^t^Local Law, J^ecial Law. 
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LAWFUL GUARDIAN 

who is included in the tenn, XVI. 861, Explan, 214? 

LEGAL REMUNERATION 

meaning of the term, IX. 161, Explan, ... ... 96 

See — Tuhlic Servants 
LENGTH 

false measure of. 

See— 

LIEUTENANT-GOVERNOR 

assault on, VI. 124?, ... ... ... 82 

attempt to overawe, i-5. ... ... ... ih, 

LIFE 

what the word denotes, IT. 45, ... ... 19 

human, causing hurt by act showing want of due regard 

for, XVI. 337, ... ... ... 205 

causing grievous hurt, XVI, 338, ... 206 

LIGHT 

exhibiting a false, XIV. 281,.., ... ... 165 

See — Light-house, 

LIGHT-HOUSE 

destroying or removing &c. XVII. 433, ... ,, 260 

Mischief, 

LOCAL LAW 

meaning of the term, 11. 42, ... ... ... 18 

no “ local law” is repealed or affected by the Penal Code, 

I. 5, ... ... ... ... 8 

LOSS 

See — Wrongful Loss, 

LOST PROPERTY 

finder of, when punishable for misappropriating, XVII. 

403, Explan. 2, ... ... 239 

Misappropriation, 

LUNATIC 
See — Insane, 

LURKING HOUSE-TRESPASS 

difinition of the offence, XVII. 443, ... ... 264 

punishment for, if simple, XVIL 453, ... ... 267 

punishment for, if in order to commit an offence punish- 
able with imprisonment, XVII. 454, ... ih, 

if with preparation to cause hurt or 

restraint, &c., XVII. 455, ... 268 

if accompanied by causing grievous 
hurt, &c., XVII. 459, ... 269 

See — Criminal Trespass, Lurking House-trespass hv Night, 
lurking HOUSE-TRESPASS BY NIGHT 

what constitutes the offence, XVII. 444, ... ... 264 

how punished, if simple, XVII. 456, ..k ... 268 

if in order to commit another offence pun- 
ishable with imprisonment, XVII. 457, ib, 

with preparation to cause hurt or restraint, 

&c., XVII. 458, ... ... ib. 

See— Criminal Trespass, Lurking House tre^ss. 
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MACHINERY 

negligent conduct as to, in possession or charge of offend- 
er, XIV. 2^7, ... ... ... ... 173 

MAGISTRATE 

may be included in the term Judge, If. 19, IlluBtr. 

(5) and ... ... ... 12 

MALICE 

when it is inferred, and when it must be proved, 53,75,101,187 
meaning of, in law, ... ... ... ... 186 

may be disproved, on charge of defamation, ... 296-302 

MAN 

meaning of the word, IL 10, ... ... ... 10 

MARK 

making or counterfeiting a mark in any material used for 
authenticating a will or valuable security, &c, , XVIII. 

475, 277 

possessing material with such mark, &c. , ib. ... tb, 
making See. mark in any material u^|^r authenticating 
a document other than a will oflRluable security, 
&c.#XVIIL 476, ... ... ... ... 2/8 

possessing material with such mark, kc., ib., ... ib. 

counterfeiting, ordinarily used by a public servant to de- 
note the manufacture, Stc. of property, XVIII. 484,... 280 

Forgery. Government Stamp. Land-mark. Miachief. 
Froperly-mark, Sea-mark. Trade-mark. 

MARRIAGE . 

abducting or kidnapping a woman in order to compel, 

XVI. 366, 215-16 

forging register of, XVIII. 466, ... ... ... 276 

inducing cohabitation by falsely making it, be believed 

that a lawful marriage has taken place, XX. 493, ... 287 

again during the life-time of a husband or wife, XX. 494. 288 

if with concealment of the former marriage, 

XX. 495, ... ... ... ib. 

ceremonies gone through fraudulently, XX. 496, ... ib. 

Adultery, 

MARRIED WOMAN 

committing adultery with, XX. 497, and Explan. ... 283 

enticing or taking awav, or concealing* Stc. a, with intent, 

&c., XX.49S, 291 

See — Marriage. 

MEASURE 

false, using a, XIII. 264, 265, ».• ••• ...156-67 

being in possession of, with knowledge and intent, 

XIII. 266, ... ... ... ... 157 

making or selling, with knowledge and intent, 

XIII. 267, ••• ••• ••• 

See — Weight. ^ 

MEMBER OF COUNCIL 

assault on, VI. 124, ... ... ... ... 82 

attempt to overawe, ib.^ ... ... .*« 
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MERGER 

of civil action in crime, ... ... ••• 137 

MINT 

person employed in, causing coin to be of wrong weight, 

XII. 244, ... ... ... ••• 151 

of wrong composition, ih. 

^ unlawfully taking a coining instrument from a, XII. 245. ib. 
See — Coin. 

MISAPPROPRIATION 

of moveable property, XVII. 403, and Explans. 1 and 2, 238-9 
of property found accidentally, ib. Kxplan 2,,., ... 239 

"of a deceased person, XVIL 404, ... ... 240 

MISCARRIAGE 

causing, XVI. 312, 3;3, 314, 197 

a woman may commit this offence on herself, XVI. 312, 

Explan., ... ••• ^b, 

punishment for caum^, in ordinary cases, XVI. 312, ... ib, 
done without woman’s consent, 

XVI. 313, ... ... ib. 

causing death in attempt to procure, XVI. Si 4, ib. 

if done without the consent of 

the woman, ib. ... ib. 

doing any act to prevent a child being bom 
alive, XVI. 815, ... ... ... 193 

causing death of quick unbora child, XVI. 

316,.* ... ... ... ... tb. 

MISCHIEF 

definition of the offence, XVII. 425, and Explans. 1 and 2, 258 

punishment for, when simple, XVIl, 426, ... ... 259 

if damage done, amounts to 50 Rupees, 

XVIl. 427, ib. 

by killing, maiming, &c. an animal within 10 Rupees, 

XVIL 428,... ... ... ib. 

by killing, maiming, &c., an elephant, camel, horse, mule, 

buffalo, bull, or cow, or ox, XVII. 429, ... ... 260 

any other animal worth ^ore than 50 Rs. ib... ib. 
by diminishing supply of water, &c., XVII 430, ... 260 

by injuring public work, bridge, navigable river, &c., 

XVIL 4n,..; " ib. 

by causing inundation, or obstructing drainage, XVIL 432, ib. 
by destroying, or moving, &c light-house, sea-mark, &c., 

XVIL 433, ... ib. 

by exhibiting false light, or mark to mislead navigators, 

XIV. 281,... 165 

by destroying, &c., land-mark fixed by public servant, 

XVIL 434,... ... ... ... ... 261 

by using fire or explosive substance with intent, &c., 

XVIL 485, » ib. 

with intent to destroy a house, &c., XVII. 436, ib. 

committed on a decked vessel of 20 tons burden, XVII. 

437, ... ... ... ... ... ib. 
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MISCHIEF— Page, 

if by %e or explosive sub- 
stance, XVII. 438, ... 262 

running vessel ashore to commit theft of property^ XVII. 

439, ... ... ... ... ... ib^ 

committed with preparation for causing death or grievous 

hurt, XVII. 440, ... ... ... ... ib. 

or hurt, or wrongful restraint, ib, ... ib, 

or fear of death, hurt, restraint, ib., ib, 

with respect to a will, X VIII. 477,... ... ... 278 

valuable security, XVIIL 477, ... ib. 

See — Frivate Defence. 

MISFORTUNE 

act done by, when it is no offence, IV. 80, ... ... 89 

MISTAKE OF FACT 

when act done by reason of, no offence, IV. 76, 79,... 29-39 

ri^ht of private defence against act of, one acting under, 

JV. 98, 57 

MISTAKE OF LAW 

does not prevent an act from being an offence, IV, 76,79, 29-80 

MONEY 
See — Coin. 


MON rH 

meaning of the word, and how calculated, II. 49, ... 19 

MORALS 

public, XIV. ... ... ... ... ... 157 

See — ^uisftnce. Obscenity. 

MOVEABLE PROPERTY 

what the term means and includes, II. 22, ... ... 14 


MULE 

killing, poisoning, maiming, or rendering useless, &c., 
XVII 429,... ... ••• 

See — Mischief. 

MUNICIPAL COMISSIONER 

is a public servant,’* IL»21, lllustr,, 
liability of, for neglect of duty, 


260 

14 

171 


MURDER 

what amounts to the crime of, XVI. 299, 300, and Ex- 
plans, and Excepts ,... , . ••• ...179-191 

in what cases culpable homicide does not amount to, 

XVI. 300, Excepts. 1, 2, 3. 4. 5, ... ...187-191 

by homicide of person whose death was not intended, 

XVI. 301, ... 

punishment for, X VI. 302, ... ... * 

if committed by a life-convict, XVI. 303, ... 

attempt to commit,... .. — 

punishment for, in ordinary cases, XVI. 307, 
if hurt is caused, ib. 

accompanied by dacoity, punishment for, XVII, 396, ... 

See — Culpable Homicide, Dacoity, Suicide. 


191 

194 

ib, 

193 

ih. 

ib. 

237 
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MUTINY ^ 

abetting the commission of, VII. 131, ... ... 84r 

where the mutiny is committed in consequence, 

VII. 132, ... ... ... f5. 

abetting assault on superior officer, VII. 133, ... 85 

if assault is committed in consequence, VII. 134,... ih. 

abetting desertion, VII. 135, ... ... ... ib. 

harbouring deserter, VII. 136, ... ... ... ib. 

in a merchant vessel, VII. 137, ... ... 85 

abetting act of insubordination, VII, 138, ... ... ib. 

circulating rumours, &c. with intent to excite, XXII. 505, 304 

MUTINY ACT 

whether naval or military, not repealed or affected by the 

Penal Code, I. 5, ... ... 8 

persons subject to, are not punishable for military offences 

under the Penal Code, when, VII. 139, ... ... 85 

NAVIGABLE 

river, or channel, destroying or injuring, XVII. 431, ... 260 

See — Mitchirf. Navigation. 

NAVIGATION 

of a vessel, rash or negligent, shewing want of regard for 

human life, &c., XIV. 280, ... ... ... 165 

carrying passengers in unsafe vessel, XIV. 282, ... 166 

obstructing public line of, XIV. 283, ... ... ib. 

injuring by mischief, XVII. 431, ... ... ... 260 

endangering by removing lights, buoys, &c., XVII. 433, * ib. 
exhibiting false lights, buoys, XIV. 28 J, ... 165 

See — Mkchi^. 

NAVY 

offences relating to, VII. 131-140, ... ... 84-6 

NEGLIGENCE 

when very gross implies intention to injure,... ... 75 

death caused by, ... ... ... ...181-184 

case of medical men, ... ... ... ... 182 

must be a personal act, ... ••• ...164,182 

must be such as would naturally cause injury, ... 1 64, 1 6 6 

evidence of must be affirmative, *... ... ... 164 

where party injured has been guilty of, ... ... Uf. 

or person with whoili he is identified, ... ... 165 

where party injured is a servant, ... ... ...1 71, 175 

in keeping a dangerous animal, ... ... ... 174 

endangering safety of others, XIV. 279-289... ...163,175 

NOTICE 

See — Conimnj^t. Court of Justice. Owner. Service. 

NUISANCE 

public, ^at is a, XIV. 268, ... ... ... 157 

not excused on account of other advantage, ib. ... 158 

not justified by lapse of time, ... ... 159 

summary remedy against, ... ... ... ib. 

negligent act likely to spread infection, XIV. 269, ... ib. 

malignant act likely to spread infection, XIV. 270, ... 160 

disobeying quarantine law, XIV. 271, ... ... ib. 
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NUISANCE— 

adulteration of food or drink for sale, XIV. 272, ... 160 

sale of noxious food or drink, XIV. 273,.,. ... i6. 

adulteration of drugs, XIV. 274, ... . ..• 161 

sale of adulterated drugs, XIV. 275, ... ... id* 

sale of one drug as being another drug, XIV. 276, ... 162 

defiling water of public spring or reservoir, XIV. 277,... 163 

making atmosphere injurious to health, XIV. 278, ... id* 

rash driving or riding, XIV. 279, ... ... id. 

navigation of vessel, XIV. 280, ... ... 165 

exhibiting false light, &c. XIV. 281, ... ... id. 

conveying person for hire in vessel overloaded or unsafe, 

XIV. 282, ... ... ... ... 166 

obstructing public way or navigation, XIV 283, ... id. 

negligence with respect to poison, XIV. 284, ... 172 

fire or combustible matter, XIV. 286, ... id. 

explosive substance, XIV. 286, ... 173 

machinery, XIV. 287, ... ••• ^d, 

pulling down or repairing buildings, XIV . 

288, ... ... ... id. 

an animal, XIV. 289, ... ... id. 

punishment for any, not specially provided for, XIV. 290, 175 

continuance of, after injunction to discontinue, XIV, 291, id. 

obscene works, songs, &c., XIV. 292, 293, 294, ... 175,6 

OATH 

what the word means and includes, IL 5 I, ... 19 

refusing to take an, X. 178, ... ... 107 

making fa^se statements on, to public servant, X. 181,... 108 

See — Faise Emdence, 

OBSCENITY 

importing, printing, selling, &c. obscene books, &c., XIV . 

292, ... ... ... — 175 

possessing obscene books, &c. for purpose of sale, &c. 

XIV. 293, ... ... 17^ 

singing obscene songs, &c., XIV. 294, ... ... iy* 

uttering obscene words, &c., ... ••• 

See — Inmll. • 

OBSTRUCTING 

public servant in discharge of his duty, X. 186, XI 224, 

225. ... ... V 

the taking of property by authority of public servant, 

X. 183, ... ... ... - If® 

the sale of, X. 184, ... ••• ••• * * 

apprehension of one’s self, XI. 224, and Explau., 

ofanother, XI. 225, ... ... 142 

a public way. XIV. 283, XVII. 431, ... ...166,260 

a public line of navigation, ... ••• 

%«&—Ui»chvif. Public Servant. 

OCCUPIER 

of land not giving police notide of riot, &c., VIII. 154,... 
of land for whose benefit a riot is committed, liability of, 

VIII.155..., ... ... - **• 

L 
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OOCVYlSBi^contimed. 

his agents— liability erf, in such cases, XIIL 156, ... 91 

liabi^ of, fof noisanees cm land, ... ..,167-171 

OFFENCE 

meaning of the word, II. 4r0,. •• ••• 13 

what acts or omissions do nc^ constitute an, see Chap. 

... ... ... ... 29-66 

act of person bound by law, or believing 

himself bound, to do it, IV. 76, ... 29 

act of judge acting judicially, IV, 77,... ib. 
act done pursuant to order of a court 
of justice, IV. 76, ... ... 30 

act of person justified, or believing him- 
self to be justified in doing it, 

IV. 79, ... ... ... 30-89 

accident in doing lawful act, IV. 80, 89 
act likely to cause harm but done to 
prevent other harm, IV. 81, and 
Explan.,... ... ... 40 

act of child under seven years of age, 

IV. 82, ... ... ... 42 

above seven but under twelve, and of 

immature understanding, IV. 83, ... ib, 

act of person of unsound miud, IV. 84, 44 

act of intoxicated person, IV. 86, 86, 47-8 

act done by consent not intended or 
known to be likely to cause death or 
grievous hurt, IV. 87, ... ... 48 

act not intended to cause death done 
by consent for benefit of a person, 

IV. 83, ... ... ... 49 

act done for benefit of child with con- 
sent of guardian, IV. 89,... ib. 

of person of unsound mind, %B, ... ib. 

act done for benefit of a person without 

consent, IV. 92, ... ... 60 

communication made in good faith, 

IV. 93, 61 

act tp which a person is compelled by 
threats, IV, 94, and Explans, ... 54 

act causing very slight harm, IV. 96, 66 

act done in exercise of right of private 
defence, IV. 96, ... ... 

when this right exists, IV. 97-106, 66*66 

unnatural, XVI. 877, and Explan., ... ... 221 

See — Frimte B^enie, 

OFFICER 


See — JssaulL Insubordination, Mutiny. Punishment, 
OMISSION 


what tbe word denotes, II. 33, ... ... ... 16 

illegal, when induded in the word act, II. 32, ... 16,77 

offence caused partly by omission, and partly by act, IL 36, 17 
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OMISSION-^co«6»tte(f. 

to give information, when illegal, ...77,109 

to supply food, medicine, kc. ... ••• ... 180 

* to aid in arrest, ... ... ... ... 112 

Agent* Document* Brndence* Owner* Public Servant* Riot. 

ORDERS 

of officer, when a justification to soldiers, ... ... S4 

of parent or master, no justification, ... ... 86 

nor of husband, ... ... ••• ... 67 

OWNER 

of land not giving police notice of riot, &c. VIII. 164... 90 

of land for whose benefit a riot is committed, his liability, 

VIIL 155, ... 

his agent,— liability of in such cases, VIII. 156, ... 91 

OX 

killing, poisoning, maiming, or rendering useless an, 

XVII. 429, 260 

See—Misckitf. 

PEACE 

breach of the, provoking to, XXII. 504, ... ... 304 

See — Riot. 

PENAL CODE 

takes effect from what date, I. 1, 1 

in what places, ib., ... ... lA 

as to what persons, I. 2, 3, 4, ... ... 1-8 

what laws it does not repeal, T. 5,„, ... ... 8 

PERJURY 

See— jPWse JSvidence. 

PERSON 

meaning of the word, 11. 11, •*. ••• ;** 

every person liable for offence committed within British 

India I. 2,... ... ... ••• **• ^ 

every person who is liable to be tried in British India, 
for an offence committed beyond its limits is subject to 
the Penal Code, I. 3,... ... ••• 

PERSONATING * _ 

a soldief, VII. 140, 

any public servant, IX. 170. 171. ..- 102 

another, for the purpose of a suit, Xl. 205, •.« 

a juror or assessor, XL 229, 

See — Cheating. 

PIRACY 7 

what it is - -r 

admiralty jurisdiction over 

or counterfeiting ^ for PU^°“ fo’^B ” 3 ^^ 

valuable security, &c., *•* ^ 

possessing such a, *A, 

making or counterfeiting a, committing 

ki.d of XVni «S ^ 

possessing such a^ XYIIL 4/o^.a, * - 
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PLATE — continued. Pag®. 

making or possessing a, for counterfeiting trade, or pro* 

perty mark, XVIIL 4:^5, 281 

See — Forgef'y. Q-ovet-nment Stamp. Trade Mark. 

PLEAS 

to the jurisdiction,,.. ... ... ... 315 

not^ilty, ... ... ... ... 816 

previous acquittal, ... ... ... 317 

conviction, ... ... ... ... 318 

POISON 

negligence, &c., with respect to, XIV. 284, ... 172 

administering with intent to cause hurt, kc, XVI. 328... 202 

See—'Drup, 

POSSESSION 

what amounts to, II. 27, and Explan,... ...15,147,238 

PRESIDENCY 

meaning of the word, II. 18,... ... 12 

PREVIOUS ACQUITTAL 

plea of, ... ... ... ... 817 

how proved, ... * ... ... ... 318 

result of plea, when found against the prisoner, ... id. 

PREVIOUS CONVICTION 

effect of, in increasing punishment. III. 75,... ... 29 

plea of, ... ... ... ... 818 

how proved, ... ... ... ... id. 

PRINCIPAL AND ABETTOR 
See — Adetment, 

PRINTING 

or engraving defamatory matter, XXL 501, ... ... 303 

See — Vtfamation. Odecenity. 

PRIVATE DEFENCE 

the right of, IV. 96-106,,.. ... 56-66 

act done in exercise of the right of, no offence, IV. 96,... 56 

when the right of, exists, IV. 97, 98, 99, ... 56-57 

against act of public servant, IV. 99, ... ••• 58,61 

the dody^ when the right of, extends to causing death, 

IV. 100, ... ... ... ... ... 58,63 

when only to causing less harm, TV. 101, ... 59 

how long the right of, continues, IV. 102, ... 59,64 

qf property y when the right of, extends to causing death, 

IV, 103, *.• ... ... ... 59 

when only to causing less harm, IV. 104, ... 60 

how long the right of, continues, IV. 105, ... 60,64 
innocent person, injured in the exercise of the right of, 

VI. 106, ... ... ... ... ... 60 

Culpable Homicide committed in excessive exercise of 
right of, when not murder, XVI. 800, Excep. 2, ... 190 

PROPERTY-MARK 

what is a, XVIIL 479, ... ... ... ... 279 

“ using a fidse property mark,” what constitutes, XVIIL 

, ••• ... ••• i5. 
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PROPERTY MARK—- continued. 

using 8 property mark with intent, &c., XVIII. 482, 279 

counterfeiting, &c., ordinarily used by another, XVIil. 483, 280 

by public servant, &c., 

XVlIl. 484, ... ih. 

possessing die, plate, &c. for counterfeiting, XVIII. 486, 28 1 

a false, possessing with intent 

to use it, ... ... ih. 

selling goods with false, knowing, &c., XVIII. 4:C, ... ib. 

making false mark on goods, XVIII. 487, ... ib, 

on any receptacle for goods, ib, ... ib, 

making use of such false mark, XVIII. 438, 282 

destroying &c. a, with intent to injure any person, XVIII. 

489, ... ... ... ... ib. 

See— Forgery. Mark, Trade Mark. 

PROVOCATION 

when culpable homicide committed under, is not murder, 

.XVI. 300, Excep. 1, Provisoes, and Explan., Excep. 

4 and Explan, ... ... ...187-90,191 

causing hurt on, XVI. 334, ... ... ... 204 

grievous hurt on, XVI. 335 ... ... 205 

using criminal force on, XVI. 352, 358, and Explans., 211,213 
See — Insult, Riot. 

PUBLIC 

what the word includes, II 12, ... ... 11 

PUBLIC JUSTICE 

offences against, XI. 191-229, ... ...117-144 

See — False Evidence. Public Servant. 

PUBLIC PLACE 

what is a, ... ••• ... 176 

PUBLIC SERVANT 

who are included in this term, II. 21, ... 12-14 

abetting an offence, V. 116, ... ... ... 72 

•concealing a design, &c. which it is his duty to prevent 

V. 119, ... ... ... ... 76 

voluntarily allowing prisoner of State or War to escape 

from custody, VI. 12 ), ... ... ... 83 

negligently allowing prisoner of State or War to escape, 

VI. 129, ... ... * ... ... ib. 

assault &c. on, while suppressing riot, &c., VIIL 152,... 89 

taking a gratification &c improperly, IX. 161, ... 95 

person expecting to be a, taking a gratification, &c. ib ib. 

abetting the taking of bribes or gratification, IX. 162, 

163, 164, ... ... ... . ... 97-8 

obtaining valuable thing for inadequate consideration, &c. 

IX. 165, ... . ..... .*• 98 

disobeying direction of law, with a view to injure any 

one, IX, 166,.,. ... ... ... 99 

framing incorrect decument, IX. 167, ... ••• ib. 

unlawfully engaging in trade, IX. 168, ... ... 101 

buying or bidding for property, IX. 169, ... ... ib. 

personating a, IX. 179, ... ... 102 
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PUBLIC SERVANT— 

wearing garb, or token of, IX. 171, «*. ••• 102 

contempt of the lawful authority of, X. 172-190, ...102-1 16 

absconding to avoid service of summons, &c. issued by, 

X. 172, ... ... ... ... 102 

preventing service of summons, &c., X. 173, 103 

non attendance in obedience to order, X. 174, . ib. 

departure without leave, ib ... • ib, 

omission to produce or deliver up document, X. 175, ,, 104,106 
give notice or information to public servant, X. 

176, •.• ... ... 106 

of an offence committed, ib. and XL 202, ...106,126 
furnishing false information to public servant, X. 177, ... 106 

respecting an offence committed, ib. and 

XL 203, ... ... ... 126 


refusing to be sworn by, X. 178, ... ... 107 

to answer question of, X. 179, ... ... ib. 

to sign statement before, X. 180,... ... ^ 108 

making false statement on oath, X. 181, ... ... ib. 

giving false information to make a public servant use his 
power to the injury of another, X. 182, ... ... ib. 

resisting the taking of property by lawful authority, X. 

183, ... .. ... ... 110 

obstructing sale of property by lawful authority, X. 84, ib. 

illegal purchase of, or bid for, property offered for sale by 

public servant, X. 185, ... ... ... Ill 

obstructing public servant in discharge of duty, X. 186, ib. 

omitting to assist public servant, X. 187,... ... ib. 

if aid is demanded, ib. ... ... ib. 

disobedience to order of, duly promulgated, X. 188, and 

Explnn, ... ... ... ... ... 113 

threat of injury to public servant, X. 189, ... ... 116 

to restrain any person from applying to 

public servant for protection, X, 190, dl6 
disobeying directions of law, in order to screen offender, 

XI. 2 7} ••• ... •*. 133 


to save property fr6m forfeiture, »5., ... ib, 

framing incorrect record or writing, XI. 218, ... 139 

to save property from forfeiture, ib., ... ib. 

making order &c., contrary to law, XL 219,... ... ib. 

keeping person in confinemeut contrary to law, XL 220, t5. 

omitting to apprehend, &c., person accused, kc., XI* 221, 140 

suffering him to escape, ib., ... ... ib. 

omitting to apprehend, &c., person sentenced, XI. 222, ib. 

voluntarily suffering him to escape, ib. ... ib. 

negligently suffering escape of person in conffnement, XI. 

223, ... ... ... ... 141 

insulting or interrupting a, during a judicial proceeding, 

XL 228, ... ••• ... ... ... 143 

committing culpable homicide by exceeding his powers, is 
not gnUty of murder, if acting bona fide, XVL 300, 

Excep, 8, ... ... ... ... * ... 190 
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PUBLIC SERVANT— 

causiQg hurt to, to deter him from doing his duty, XVI, 
882, 

grievous hurt, with the like object, XVI. 388. 
using criminal force towards, &c., XVI. 358, 
destroying, fee., landmark fixed by authority of, XVII. 
434. 

counterfeiting a property mark used by a, XVIII. 484... 
making false marks upon goods to deceive, XVIII. 487, 
or on a receptacle for goods, ih. ... 
making use of such a false mark, XVllI. 488, ... 

See — Private Dtfence^ 

PUNCHAYET 

member of a, may be a Judge, within the meaning of the 
Code, II. 19, (c) • ... 

may be a Court of Justice within the meaning of the 
Code, II. 20, ... 

member of a, assisting a Court of Justice is a public ” 
servant, II. 21, 

PUNISHMENT 

to what kinds of, offenders are liable. III. 53, 
sentence of death may be commuted when and by whom, 
HI 54, ... ... **• ... 

transportation for life may be commuted when and by 
whom, III 55, 

Europeans and Americans to be sentenced to penal ser- 
vitude instead of to transportation, HI. 56 ... 

fractional terms of, how calculated, HI. 57, 
transportation may be awarded instead of imprisonment, 
when, IH. 59, 

when imprisonment may be partly rigorous and partly 
simple, HI. 60, 

forfeiture of property, 111. 61-62, 
fine. III. 63-70, 

limit of imprisonment in default of payment of fine, HI. 

64-69, ... ... ••• ••• 

of offence punishable with, fine only, HI, 67 
within what time fine may be enforced, IH. 70, 
limit of, for offence which is made u|t of several offences, 
III. 71, ••• ••• ••• 

where person guilty of one of several offences (the judg- 
ment stating that it is doubtful of which,) III. 72, ... 
solitary imprisonment. III. 73, 

limit of. III. 74, 

in case of previous conviction, IH. 75, ... ... 

QUARANTINE 

disobeying rule of, XIV. 271, 

QUEEN ” 

meaning of the word, II. 13, ... 

QUESTION 

refusing to answer a, put by publk servant, when an 
offence, X. 179, 
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KAPE 

what amounU to, XVI. B75,... 218 

penetration is sufficient, Explanation, ... 219 

cannot be committed by a man on bis wife, iS. Excep., 

unless she is under ten years of aj^e, id, ... id, 

presumption as to incapacity for, in case of children, *..43,221 
what amount of consent will be an answer, ... ... 219 

husband may be indicted for aiding, ... ... 220 

evidence in cases of, ... ... ... 219 

punishment for, XIV. 876, ... ... ... iB, 

BECEIVING 

property taken in waging war with or making depreda- 
tion on ally of Government, VI. 127, ... 83 

DECEIVING STOLEN PROPERTY 

what is “stolen property, ” XVII. 410, ... ... 246 

how punishable, XVII. 41 1, ... ... ... id, 

stolen in dacoity, XVII. 412, ... ... ... 248 

from a dacoit with knowledge or belief, id,,,. ... id, 

habitual, or dealing in it, XVH. 413, ... ... id. 

assisting in concealing or disposing of stolen property, 

XVII. 414, »«. ... ... ... 249 

RECORD 

public servant, framing incorrect, to secure offender, X. 167, 99 

forging a, of Court, of Justice, XVIII. 466, ... 275 

See- Forgery. 

REGISTER 

forging a, of birth, baptism, marriage or burial, XVIII. 

466, ... ... ... ••• id. 

See — Forgery. 

RELEASE 

fraudulent of any demand, or claim, XVII. 424. See also 

Sections 421, 422, ... ... ...258,256 

REPEAL 

Penal Code does not repeal 3 and 4 Wm. IV. ch. 85, 1. 5, 8 

or any subseqi’ient statute affecting the East India 
Company, or their territoHes, I. 5,... ... id, 

or any mutiny act, naval or military, 

‘ id. . . ... ... id. 

or any special or local law, id. ... ... id. 

REPEALING ACT XVII. of 1862, ' ... 381 

REPORT 

of proceedings in Court of Justice privileged, ... 298 

of Public Meeting not privileged, ... ... id. 

REPUTATION 

forging documents for purpose of hurting another, XVIII. 

469, ... ... ... 275 

See — DtfamatioK. Forgery. 

^ RESCUE 

of prisoner of State or War, VL 130, ... ... 84 

of any person fmm lawful custody for offence, XI. 216, 137,138 
Ecerdouring. 
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BESERVOIR 

^ or corrupting water of; XIV. 18/7, ... 163 

for a^cultural purposes, of oommitting mischief by de- 
stroying, &c., XVIL 430, 36a 

See — Mischi^, ^ 

RESISTING 

apprehension of offender, ... ]42 

See — Apprehension . 

RESTRAINT 
See — ‘‘ Jf^rongful restraint y 
RETENTION 
See — Wrongful retentiony 
RIDING 

rash or negligent, showing want of due regard far human 
life, Smj., XIV. 279, ... ... ... ... 163 

RIOT 

what constitutes the offence of, VIII. 146, ... •.•^8,94 

punishment for, VIII. 147, ... ... *88 

when armed with deadly weapons, VIII. 148, ib, 
each person in a riot, guilty of offence committed by 

any other, VIII, 149,... ... ... ,,. 89-94 

assaulting, &c. public officer suppressing riot, VIII. 153, 89 

provoking a, VIII. 153,... ... ... ... 90 

not giving the police notice of, VIII. 154, ... ... t4. 

person on whose behalf it takes place, his liability, VIII, 

155, ... ... ***1^^' 

liability of agent or manager, VIII. 156, ... ... 9 1 

hiring persons to take part in, VIII. 150, ... ... 89 

being hired, VIII. 158, ... ... ... ... 91 

harbouring such persons, VIII. 157, ... ... ib. 

See — Affray, Unlawful assembly, 

RIVER 

navigable, injuring, XII. 431, ... ... ... 260 

See — Mischief, 

ROAD 

destroying or injuring a public, XVII. 431, ... ... ib. 

See — Mischief, 

ROBBERY 

whet constitutes the offence of, XVII. 890,,,, 234-5 

when theft amounts to, ih,^ 334 

extortion amounts to, ib,^ ... • ib, 

punishment for simple, XVII. 393, ‘ 236 

attempts to commit, XVII. 393, ... ib, 

causing hurt while attempting to commit, 

XVII. 394, ib, 

with use of deadly weapons, &c., XVII. 

397, ... ••• *** •** 337 

attewii to cause death, or grievous hurt, 

| 4 ., ••• ... ... ih. 

if anW with deadly weapons, XVII. 

398, ,,, .** ••• ib, 

u 
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SOBBE&T — continued. Fioi. 

belonging to or being, associated for, 

3^VII. 401, ... 2SS 

See— iTflCoify. Extortion. Frivate Defence. Theft. • 
SAFETY 

public, XIV. 268, ... ... ... ... 157 

act, showing want of regard for persontd, XVI. 336, 

337, ... 205 

causing grievous hurt by such an act, XTI. 338, ... 206 

Adulteration. Infection. Navigation. NuUanoe. 

Diding. Diver. 

SAILOR 

^bb—Ae%auU. Desertion, Ineuhor dination. Mutiny. Punishment. 
SEA-MARK 

destroying or removing &c., XVII. 433, ... ... 260 

exhibiting false &c., XIII 28 J, ... ... ... 166 

See — Mischief. 

SEAI^ 

making or counterfeiting a, with intent to forge a will or 
^ valuable security, XVIII. 472, ... ... ... 276 

to commit any other kind of forgery, XVIII. 

473 , ... ... ... 

possessing a counterfeit seal with intent to forge, &c., 

XVIII. 473, ib. 

to commit any other kind of forgery, XVIII. 

473, ... ... ... ... ib. 

See— Forgery. Qovernmen I Stamp . 

SBCTIBN 

what the word denotes, IL 50, ... ... ... 19 

SECURITY 

See — “ Valuable Security.^' 

SEDUCTION 4 

abducting or kidnapping a woman with a view to, XVI. 

366, ... ... ... ... ... 215 

concealing person so abducted, XVI. 368, ... 216 

SENTENCE 

See — Commutation. Forfeiture. Punishment. Demissson, 
SERVANT 

possession of, is possersion of the master, when, II. 27, 

Explnn, ... ... ... ... ... 16,226 

theft by, of master’s property, XVII. 381, ... 230 

criminal breach of trust by, XVII. 408, ... ... 246 

See—Pie^^jc Servant. 

SERVICE 

breach of contract of, during voyage or journey, XIX. 

490, and Explan., ... ... ... ... 282-4 

immaterial, with whom contract was made, id.. 

Explan., ... ... ... ... 234 

to attend on &c. helpless persons, XIX. 491, ... 285 

' in writing to serve at a distant place to which 
servant is or is to be conveyed at master’s ei^ 
pense^ XIX«*492, .«• #•* ib» 
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SERVICE (OT PROCESS) Paob. 

absconding in order to avoid service of summons or order. 

X. 173. 103 

preventing service of summons or order, X. 173. ... 103 

SHOOTING 

with intent to kill, XVI. 307, Illudr, (c) ... 494 

causing hurt by, XVI. 324, ... ... ... 20^ 

grievous hurt, XYI. 826, ... ... ih, 

SLAVE * ^ 

importing, buying, or selling &c., a, XVI. 870, ... 216 

doing habitually, XVI. 371, ... ... 217 

kidnapping a person in order to make him, XVI. 367, ... 216 

SOLDIER 

person not being, who wears dress of, how punished, VII. 

1^0, ... ... ... ,,, ... 36 

when justified by orders of his officer, ... ... 34 

Desertion. InsuBor dination. Mutiny, Punishment. 

SOLEMN AFFIRMATION 

substituted by law for an oath is included in the term 

“oath,” II. 51, ^ 19 

SOLITARY CONFINEMENT 
See — Imprisonment. 

SOVEREIGN 


of the United Kingdom denoted in the Code by the word 
“Queen,” II. 13, ... ... ... ... 11 

SPECIAL LAW 

meaning of the term, I. 41, ... ... ... 18 

no “special” is repe^ed or affected by the Penal 

Code, I. 6, ... ... ••• ••• #.• 8 

STABBING 

causing hurt by, XVI. 324, ... ... ... 201 

grievous hurt by, XVI. 326, ... ... ih. 

STAMP 

See — Government Stamp. 

STATE, ACTS OF f 

^atare, ... ... ... ... 81-34 

municipd tribunals have no jurisdiction over, ... ... 84 

become so by ratification, ... ... ... tA 

STATE 

offences against the, VI. 121-130, ... ... ... 78-84 

STATE PRISONER 

voluntarily allowing public servant to escape, VI. 128,... 83 

negligently, doing so, VI. 129, ... ... ih. 

aiding escape of, or harbouring him, VI. 130, ... 84 

STOLEN PROPERTY 

definition of term, XVII. 4 1 0, ... ... ... 246 

dishonestly receiving, XVII 411, 412, ... ...246,248 

habitually dealing in, XVII. 4 1 8 ... ... ... 248 

assisting in conc^ing or disposing of, XVII. 414, ... 249 

may be restored Wthe owner, ... ... ... 229 

Sec— Awwi/fp Stolen Property. ^ 
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SUICIDE PxOE. 

Oulp^bk hamMde^ tjT t)]ie «rko Fokniar^y ^taMttdelf 
to death, is not murder, XVI. 800, Except. 5. IUu%Ur. 191 
abetment of, xi child, lunatic, or person inU^icated, XVL 

805, ••• ••• ••• «•. l-94f 

^ abetment of, in other cases, XVI. 308, ... ib. 

attempt to commit, XVI, 8o9, ... ... 195 

MINT 
See — Thtft, 

TESTAMENTARY DOCUMENT 

any is a “ will,” IL 81, ... ... ... 16 

See-- mil. 

THEFT 

deiinition of tiie ofifenoO) XVII. 87 8^ and Explans. l-«5, 321*223 
can be of property only, iA. ... ... 221 

punishment for, in ordinary cases, XVIL 879, 223 

of in building tent or vessel, XVII. 380, 229 

by clerk or servant, XVII. 381, ... 280 

after preparation for causing death, XVII, 

382, ... ... ... ... 231 

♦when it amounts to robbery, XVII. 390, ... ... 234 

belonging to a gang of persons associated for habitual, 

XVII. 401, ... 288 

See—Dacoi(y. Extortion, llobhery. 

THREATS 

acts done under, when no offence, IV. 94, and Explans, 54-55 

of injury to public servant, X 189, ... ... 113 

to restrain any person from applying to public 

aerwasvt for protection, X. ... ... ib. 

See — Extortion IntimHaUon . 

THUG 

who comes under the denomination, XVI. 31(1, 196 

punishment for being under a, XVI. 311, ... ... 197 

TORTURE 

in order to extort property, XVI. 327, 829 I •*. ... 202*3 

to constrain toMllegal act, ih,, ... 203 

to extort confession, XVI, 330, 331, ... 203-4 

or restitution of property, ... ... 204 

TRADE 

public servant unlawf^ly engaging in, IX. 168, ... 101 

TRADE MARK 

what is a, XVIII. 478, ... ... .... tfS 

4ismg « ^alae trade mark,*^ what ccmstituies, XVIII. 

480, ... ... ... ... ... 279 

using a false trade mark with antent to deeeixe, XVin. 

482, ... ••• ... ... ... *f^a 

counterfeiting a, ordinarily used by another, XVIII. 483, 280 

counterfeiting mark need by public servant to denote the 

manufacture, &c., of property, XVIIL 484, t8. 

possessing 4ie, plate, &o. for counterfeitiug* XVIII. 485, 281 

possessing a Mse, with intent, Ac., ib. Jjl ... 4b. 

celling g<^8 with false, knowii^, Ac., XvlU. 466, , ib. 
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TRADE MARK — continued, ^ 

making false mark on any goods, XVIII. 487, ... 281 

leceptacle for conitainiug goods, ih, 

making use of such false mark, XVill. 488, ... 182 

See— Mark. 1 roperty Mark, 

TRANSLATOR 

sworn, and translating falsely, is guilty of giving false 

evidence,” XI. 191, Illustr, (<?), 117 

See — Evidence, 

TRANSPORTATION 

sentence of life for, may be commuted, III. 55, 20 

European or American to be sentenced to penal servitude, 

instead of III 56, ... ... ... ib,. 

fractions of terras of, how to be calculated. III. 57, ... 21 

person sentenced to, how dealt with until transported, 

III. 56. ... ..t ... ... 

may be awarded, instead of imprisonment when, HI. 59, ih. 

unlawful return from, XI. 226, ... ... 143 

TRESPASS 

See — Treepase, 

TRUST 

definition of ... ... ... ...^241 

implied, ... ... ... ... ^ih, 

voluntary, ... ... ... ... 242 

See — Breach of Trmi, 

UNLAWFUL ASSEMBLY 

what constitutes an, VIII. 141, and Explan., ... 87 

member of, who is, VIII. 142, ... ... ib. 

punishment for being, VIII. 143, ... 38 

if armed with deadly weapons, 

VIII. 144, ... ... ib. 

if it has been ordered to dis- 
perse, Vlll. 145, ... ib. 

when members of are guilty of “ rioting,” VIII. 146, ... ib. 
punishment for rioting, Vlll. 147, ... ... ib. 

if armed^with deadly weapon, VIII. 146, ib. 

each member of, guilty of any offence committed, VIII. 

149, ... ... ’ ... ... 89,94 

joining &c., an assembly of five or more persons after it 

has been ordered to disperse, VIII. 161, and Explan., 89 
assaulting, &c., public officer when suppressing, VIII. ' 
152, ... ... •.. ‘... tb. 

wantonly provoking rioting, VIIL 163, ... ... 90 

owner or occupier of land not giving police notice of, 
VI1|L154, ... ... ... ... ib. 

punisflKnt of person for whose benefit riot takes place, 

VIII. 155, ... 

••• ib. 

liability of Agent, &c., of owner or occupier of lands res«> 
pecting which the riot took place, &c., VIIJ. 156, ... 1^1 

Wring &c. persons to take part in, VIII. 150, 89 

harbouring, &c. persons so hired, VIIL 157, ... 91 
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UNLAWFUL kmmm.X--cmtinued. 

beinjf hired to take part in, VIII. 168, ... ... 91 

affray, VIII. 159, 160, ... ^ ... ... 92 

UNNATURAL OFFENCES 

their punishment, XVI. 377, Explan. ... ... 221 

VALUABLE SECURITY 

what the term denotes, 11.80, ... ... 16 

procuring the making, alteration or obstruction of, by 

cheating, XVIL 430, ... ... ... 256 

forging a, XVIII. 467, ... ... ... 275 

making or counterfeiting seal or plate for purpose of 
forging a, XVIll. 472, ... ... ... 276 

possessing material with such counterfeit mark or device, 

&c., ... ... ... ... %h , 

possessing a forged, XVIII. 474, ... •«. ib* 

counterfeiting, &c. a device used for authenticating a, 

XVIIL 475, ... ... ... ... 277 

destroying, &c. or secreting a, XVIIL 477, ... 278 

See — Forgery. 

VARIANCES 

when amended, ... ... ... ... 810 

VIRSEL 

what the word denotes, II. 48, ... ... 19 

rash or negligent navigation of a, XIV. 280, ' ... 165 

overloading a, carrying passengers for hire, XTV, 282,... 166 

theft in a, XVII. 380, ... ... ... 229 

committing mischief on a decked vessel of 20 tons, XVII. 

437, ... ... ... ••• 261 

if by using fire or explosive substance, XVII. 

438, ... ... ... ... 262 

running a, ashore to commit theft, XVII. 489, ... ib. 

See — Navigation. 

VOLUNTARILY 

meaning of the word, II. 39, ... ... ... 18 

WAGING WAR 

against the Queen, VI. 121, ... ... ... 78 

evidence of, .. t ... ... ... 81 

preparation for, VI. 123, ... ... ... ib, 

concealment of design of, VI. 123, ... ... 82 

against Asiatic powers in alliance &c. with the Queen, 

VI. 125, ... ... ... ib. 

committing depredation on power iii alliance with Go- 
vernment, VI. 126, ... ... ... ib, 

receiving property taken in such waging war or dgjyeda- 
tion, VI. 127,... ... ... • ... 83 

WAR 

See- State Trmner. Waging war. 

WARE-HOUSE KEEPER 

breach of trust by, XVII. 407, ... ... 424 

See^JlfwcAi^. 
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WATEK ^ 

corrupting or defiling public spring or reservoir, XIV, 277, 163 

WEIGHT 

false, using a, XIII. 264, 265, ••• ••• 156-7 

being in possession of, with knowledge and intent &c., 

XIII., 266, 157 

making or selling with knowledge &c., XIII. 267, ... iB, 

WHARFINGER 

breach of trust by, XVII. 407,... 244 

WIFE 

harbouring husband commits no offence, VII. 136, Except. 

XL 212, Except 216, Except 85, 133,138 

not excused for acts coipmitted by coercion of husband,... 87 
liability of on charge of receiving stolen property, ... 247 

WILL 

what the word denotes, II. 31, 16 

forgery of, XVIII. 467, 275 

making or possessing counterfeit seal or plate with 

intent to commit, XVIII. 472, 276 

forged, having possession of, with knowledge and intent, 

&c., XVIII. 474, iB. 

counterfeiting a device or mark for authenticating a, 

XVIII. 475,... 277 

possessing material with such device or mark, iB., iB. 

fraudulent destruction, cancellation, &c., of, XVIII. 477, 278 

committing mischeif as to, ib., iB. 

See — Forgery. 

WOMAN 

meaning of the word, II. 10, 10 

referred to in Pena) Code though “ he*’ and its deriva- 
tives are used, II. 8, ... ... ... %.. ... iB. 

See — Abduction. Adultery. Imult. Marriage. Married 
Woman. Rape. Seduction. 

WORSHIP 

injuring or defiling place, of, with intent, &c , XV. 295, 177 
religious, disturbing assembly performing, XV. 296, ... iB. 

WRONGFUL CONFINEMENT 

what it is, XVI. 339, 340, ... .. 206 

punishment, for in ordinary cases, XVI. 342, 207 

where confinement is for three or mot# days, 

XVI. 348, ... ••• ... ••• ib. 

where for ten or more days, XVI. 344, ... iB. 

where confinement subsequent to issue of 

writ for liberation, XVI. 345, iB. 

where confinement is secret. XVI. 346, ... iB. 

where it is for purposes of extortion, &c., 

XVI. 347, 208 

where it is for purpose of extorting a con- 
fession, &c., XVI. 348, iB. 

iHiult in attempt wrongfully to coniine, XVI. 857, ... 212 
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WRONGFUL DETENTION 

effect and meaning of, II. 28, ... ... ... 14» 

WRONGFUL GAIN 

meaning of the term, II. 23, ... ... 

WRONGFUL LOSS 

what the term means, II. 23, ... ... ... 

See — Cheating, Mischief. 

WRONGFUL RESTRAINT 

definition of the term, XVI, 339, ... ... ... 206 

when obstructing a private way is not, ih,. Except,, ... ib, 
when it amounts to wrongful confinement, XVJ. 340, ... ih. 

punishment for, XVI. 341, ... ... id. 

WRONGFUL RETENTION 

effect and meaning of, 11. 23, ... ... ... 14 

YEAR 

what the word means, 11,49 ... ... 19 








